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U.S. Customs Service 


Treasury Decisions 


(T.D. 96-38) 
TUNA FISH—TARIFF-RATE QUOTA 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Announcement of the quota quantity for tuna for Calendar 
Year 1996. 


SUMMARY: This document sets forth the tariff-rate quota for the Cal- 
endar Year 1996, on tuna classifiable under item 1604.14.20, Harmo- 
nized Tariff Schedule of the United States. 


EFFECTIVE DATES: The 1996 tariff-rate quota is applicable to tuna 
fish entered, or withdrawn from warehouse, for consumption during 
the period January 1 through December 31, 1996. 


FOR FURTHER INFORMATION CONTACT: Karen L. Cooper, Chief, 
Quota Branch, Technical Programs Division, Trade Compliance Team, 
Office of Field Operations, U.S. Customs Service, Washington, D.C. 
20229, (202) 927-5401. 


BACKGROUND 


Each year the tariff-rate quota for tuna fish described in item 
1604.14.20, Harmonized Tariff Schedule of the United States (HTSUS), 
is based on the United States canned tuna production for the preceding 
calendar year. This document sets forth the tariff-rate quota for the Cal- 
endar Year 1996. It has now been determined that 36,300,379 kilograms 
of tuna may be entered for consumption or withdrawn from warehouse 
for consumption during the Calendar Year 1996, at the rate of 6 percent 
ad valorem under item 1604.14.20, HTSUS. Any such tuna which is 
entered, or withdrawn from warehouse, for consumption during the 
current calendar year in excess of this quota will be dutiable at the rate 
of 12.5 percent ad valorem under item 1604.14.30 HTSUS. 


Dated: May 6, 1996. 


MICHAEL H. LANE, 
Acting Commissioner. 
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(T.D. 96-41) 


RIN 1515-AB04 


REMOVAL OF CUSTOMS REGULATIONS RELATING TO THE 
STEEL VOLUNTARY RESTRAINT ARRANGEMENT PROGRAM 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: On September 13, 1990, T.D. 90-70 was published in the 
Federal Register (55 FR 37701) to set forth interim amendments to the 
Customs Regulations regarding the entry requirements applicable to 
imported steel products which are subject to voluntary restraint 
arrangements negotiated between the United States and certain steel- 
exporting countries. This document removes those interim regulations 
as a consequence of the expiration of the steel voluntary restraint 
arrangement program. 


EFFECTIVE DATE: May 17, 1996. 


FOR FURTHER INFORMATION CONTACT: Frank Crowe, Office of 
Field Operations (202-927-0164). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On September 13, 1990, Customs published in the Federal Register 
T.D. 90-70, 55 FR 37701, which amended Part 10 of the Customs Regu- 
lations (19 CFR Part 10) by setting forth interim regulations concern- 
ing entry requirements applicable to imported steel products subject to 
voluntary restraint arrangements (VRAs) negotiated between the 
United States and certain steel-exporting countries and enforced under 
the Steel Import Stabilization Act (Title VIII of Public Law 98-573, 
codified at 19 U.S.C. 2253 note), as amended by the Steel Trade Liberal- 
ization Program Implementation Act (Public Law 101-221, 103 Stat. 
1886). The interim regulations consisted of new §§ 10.321-10.323 (19 
CFR 10.321-10.323) and set forth, in § 10.323, the basic requirement 
that a valid and properly executed original export certificate or export 
license, issued by the country of origin of the products, shall be sub- 
mitted at the time of entry of each shipment of arrangement products. 
The interim regulations went into effect on the date of publication. On 
October 22, 1990, Customs published a document in the Federal Regis- 
ter at 55 FR 42556 to correct the interim regulations by removing para- 
graph (d) from new interim section 10.323, with effect from September 
13, 1990. No document was ever published in the Federal Register 
adopting the interim regulations as a final rule. 

As noted in the background discussion set forth in T.D. 90-70, section 
3(a) of the Steel Trade Liberalization Program Implementation Act, 
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cited above, extended the President’s authority to enforce the VRAs 
until March 31, 1992, and it was for this reason that § 10.322(a) of the 
interim regulations, in defining the term “arrangement” for purposes 
of § 10.323, referred specifically to a period extending only through that 
date. Thus, in the absence of a further extension of the President’s 
authority and a consequential amendment to the interim regulations, it 
was intended that those regulations would by their own terms cease to 
have effect after March 31, 1992. 

Since no action was taken by Congress to extend the President’s VRA 
enforcement authority beyond March 31, 1992, that authority, and thus 
in effect the VRA program itself, expired on that date and Customs 
thereafter ceased to enforce the interim regulatory provisions. Accord- 
ingly, because those interim regulations no longer have any purpose or 
effect, Customs believes that it is appropriate to remove them. 


INAPPLICABILITY OF NOTICE AND 
DELAYED EFFECTIVE DATE REQUIREMENTS 

Since this amendment merely conforms the Customs Regulations to 
current legal requirements and has no substantive effect on the public, 
pursuant to the provisions of 5 U.S.C. 553(b)(B), it is determined that 
notice and public procedures thereon are unnecessary. For the same 
reasons, it is determined under the provisions of 5 U.S.C. 553(d)(3) that 
good cause exists for dispensing with a delayed effective date. 


EXECUTIVE ORDER 12866 


This document does not meet the criteria for a “significant regulatory 
action” as specified in Executive Order 12866. 


REGULATORY FLEXIBILITY ACT 
Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the amendment will not have a significant 
economic impact on a substantial number of small entities because the 
amendment merely removes regulatory provisions that have already 
ceased to have legal effect. Accordingly, the amendment is not subject to 
the regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Francis W. Foote, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


LIsT OF SUBJECTS 
19 CFR Part 10 
Customs duties and inspections, Imports, Steel products. 


AMENDMENTS TO THE REGULATIONS 


Accordingly, for the reasons set forth above, Part 10, Customs Regu- 
lations (19 CFR Part 10), is amended as set forth below. 
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PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 
1. The general authority citation for Part 10 continues to read as fol- 
lows, and the specific authority citation for §§ 10.321 through 10.323 is 
removed: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1321, 1481, 1484, 1498, 1508, 1623, 
1624, 3314; 
* * * * * * * 

2. Sections 10.321 through 10.323 and their center heading are 

removed. 
GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: April 29, 1996. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 17, 1996 (61 FR 24887)] 





(T.D. 96-42) 


RIN 1515-AB91 


PROHIBITED/RESTRICTED MERCHANDISE; ENFORCEMENT OF 
FOREIGN ASSETS CONTROL REGULATIONS 


AGENCY: Customs Service, Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to more 
clearly provide that Customs enforces the laws and regulations of the 
Office of Foreign Assets Control (OFAC) of the Department of the Trea- 
sury regarding economic sanctions applicable to those countries that 
have been designated by the President as constituting a threat to the 
national security, foreign policy, or economy of the United States. Cur- 
rently, the Customs Regulations refer to OFAC regulations only in the 
context of merchandise arriving by mail. This document clarifies that 
Customs enforces the laws and regulations administered by OFAC 
regardless of how subject merchandise, services, and technology arrive 
in or depart from the U.S. 


EFFECTIVE DATE: May 17, 1996. 


FOR FURTHER INFORMATION CONTACT: Louis Alfano, Office of 
Field Operations, Commercial Enforcement Branch, (202) 927-0005. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of Customs continuing effort to ensure that its regulations 
are informative and up-to-date, Customs has determined that its regu- 
lations do not clearly set forth the fact that Customs enforces the laws 
and regulations administered by the Office of Foreign Assets Control 
(OFAC) of the Department of the Treasury (31 CFR Chapter V). These 
laws include the Trading With the Enemy Act (50 U.S.C.App. 1-44), the 
National Emergencies Act (50 U.S.C. 1641 et seq.), the International 
Emergency Economic Powers Act (50 U.S.C. 1701-1706), and the 
International Security and Development Cooperation Act (22 U.S.C. 
2349aa8-9); the regulations are found at Chapter V of Title 31 of the 
Code of Federal Regulations (Money and Finance)(31 CFR Chapter V). 
These laws and regulations impose prohibitions or restrictions on 
importations, exportations, and other transactions involving funds, 
merchandise, services, and technology with and of those countries that 
have been designated by the President, pursuant to applicable statu- 
tory provisions. Currently, the Customs Regulations refer to OFAC reg- 
ulations only in part 145 of the Customs Regulations (19 CFR Part 145), 
the provisions of which apply only to merchandise arriving by mail. 
This document clarifies that Customs enforces the laws and regulations 
administered by OFAC regardless of how the subject merchandise, ser- 
vices, and technology arrive in or depart from the U.S. by amending 
three sections in as many parts to provide further notice to the public of 
Customs enforcement obligations concerning the application of eco- 
nomic sanctions to designated countries. 

In reviewing § 145.56 of the Customs Regulations (19 CFR 145.56), 
which concerns the applicability of OFAC controls on merchandise 
arriving by mail, Customs has determined that the listing of countries 
subject to controls administered by OFAC is not up-to-date. (The list of 
countries in the section has not been updated since the section was pro- 
mulgated in 1973 and is outdated and inconsistent with OFAC regula- 
tions: two of the four countries currently listed are no longer subject to 
OFAC’s controls (North Vietnam (now Vietnam) and Rhodesia (now 
Zimbabwe)) and other countries that have since been designated by the 
President as subject to sanctions have not been added to the list). Each 
time the President sanctions and lifts sanctions on designated coun- 
tries, OFAC amends its regulations accordingly. Repeating the list of 
sanctioned countries in the Customs Regulations merely duplicates the 
efforts of OFAC and, if not done timely, could result in future incon- 
sistencies between OFAC and Customs Regulations. Accordingly, 
Customs has determined that to avoid the possibility of future inconsis- 
tencies between OFAC and Customs Regulations in the listing of sanc- 
tioned countries, Customs will no longer set forth such a list in its 
regulations, but will simply refer readers to the OFAC regulations. 
Thus, in amending § 145.56, this document retains the procedural 
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provisions, but removes the listing of countries subject to economic 
sanctions. 

This document also clarifies the extent of Customs responsibility in 
enforcing OFAC controls by adding sections regarding OFAC controls 
in both Part 12, which concerns regulations of various Federal agencies 
which Customs enforces and special classes of merchandise, and in Part 
161, which concerns general enforcement provisions. A new § 12.150 is 
added to Part 12, which cross-references OFAC regulations at 31 CFR 
Chapter V, explains how OFAC regulations work, and provides an 
address for further information from OFAC. Also, a specific authority 
citation is added to account for Customs import (19 U.S.C. 1595a(c)) and 
export (22 U.S.C 401) seizure authority and to account for the terms and 
conditions for release (19 U.S.C. 1618). Section 161.2 is amended to list 
OFAC as an agency whose laws are enforced by Customs. Also, the par- 
enthetical legal authority citations at the end of § 161.2 are amended to 
account for changes in the law since 1972, when the citations were first 
provided, and are placed under the general authority citation at the 
beginning of Part 161. 


INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT REQUIREMENTS, DELAYED 
EFFECTIVE DATE REQUIREMENTS, THE REGULATORY FLEXIBILITY ACT, AND 
EXECUTIVE ORDER 12866 


Because this amendment merely provides further notice to the public 
that Customs enforces the laws and regulations administered by the 
Office of Foreign Assets Control of the Department of the Treasury, pur- 
suant to 5 U.S.C. 553(b)(B), good cause exists for dispensing with notice 
and public procedure thereon as unnecessary. For the same reasons, 
good cause exists for dispensing with a delayed effective date under 
5 U.S.C. 553(d)(1) and (d)(3). Since this document is not subject to the 
notice and public procedure requirements of 5 U.S.C. 553, it is not sub- 
ject to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.). 
This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 


LIST OF SUBJECTS 
19: CFR Part 12 


Customs duties and inspection, Economic sanctions, Imports, 
Licensing, Prohibited merchandise, Restricted merchandise, Report- 
ing and recordkeeping requirements, Sanctions, Seizure and forfeiture. 


19 CFR Part 145 


Customs duties and inspection, Imports, Mail, Postal service, Prohib- 
ited merchandise, Restricted merchandise, Reporting and recordkeep- 
ing requirements, Seizure and forfeiture. 


19 CFR Part 161 


Customs duties and inspection, Imports, Law enforcement. 
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AMENDMENTS TO THE REGULATIONS 
For the reasons stated above, parts 12, 145, and 161 of the Customs 


Regulations (19 CFR parts 12, 145, and 161), are amended as set forth 
below: 


PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The general authority citation for Part 12 continues and a specific 
authority citation for new § 12.150 is added to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the — States — 1624; 


Seckink 12.150 also isiaed sil 19 U.S.C. 1595 zany 1618; 22 UL SC. 
401. 


2. Part 12 is amended by adding a centerheading and new § 12.150 to 
read as follows: 


MERCHANDISE SUBJECT TO ECONOMIC SANCTIONS 
§ 12.150 Merchandise prohibited by economic sanctions; 
detention; seizure or other disposition; blocked property. 
(a) Generally. Merchandise from certain countries designated by the 
President as constituting a threat to the national security, foreign 
policy, or economy of the United States shali be detained until the ques- 


tion of its release, seizure, or other disposition has been determined 
under law and regulations issued by the Treasury Department’s Office 
of Foreign Assets Control (OFAC) (31 CFR Chapter V). 

(b) Seizwre. When an unlicensed importation of merchandise subject 
to OFAC’s regulations is determined to be prohibited, no entry for any 
purpose shall be permitted and, unless the immediate reexportation or 
other disposition of such merchandise under Customs supervision has 
previously been authorized by OFAC, the merchandise shall be seized. 

(c) Licenses. OFAC’s regulations may authorize OFAC to issue 
licenses on a case-by-case basis authorizing the importation of other- 
wise prohibited merchandise under certain conditions. If such a license 
is issued subsequent to the attempted entry and seizure of the merchan- 
dise, importation shall be conditioned upon the importer: 

(1) agreeing in writing to hold the Government harmless, and 

(2) paying any storage and other Customs fees, costs, or expenses, as 
well as any mitigated forfeiture amount or monetary penalty imposed 
or assessed by Customs or OFAC, or both. 

(d) Blocked property. Merchandise which constitutes property in 
which the government or any national of certain designated countries 
has an interest may be blocked (frozen) pursuant to OFAC’s regulations 
and may not be transferred, sold, or otherwise disposed of without an 
OFAC license. 

(e) Additional information. For further information concerning 
importing merchandise prohibited under economic sanctions pro- 
grams currently in effect, the Office of Foreign Assets Control of the 
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Department of the Treasury should be contacted. The address of that 
office is 1500 Pennsylvania Ave., N.W.,, Annex 2nd Floor, Washington, 
D.C. 20220. 


PART 145—MAIL IMPORTATIONS 


1. The general authority citation for Part 145 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of he United States), 167A; 
Bo * k * * 
2. Section 145.56 is amended Be removing the words “North Korea, 
North Vietnam, Cuba, or Rhodesia” and adding, in their place, the 
words “certain designated countries”; and by adding the parenthetical 


words “(See also 19 CFR 12.150)” at the end of the section before the 
period. 


PART 161—GENERAL ENFORCEMENT PROVISIONS 


1. The general authority citation for Part 161 is revised, and a specific 
authority citation for section 161.2 is added, to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1600, 1619, 1624, 1646a; 


Section 161.2 also issued under 12 U.S.C. 95a; 18 U.S.C. 545; 19 U.S.C. 
1595(a); 22 U.S.C. 401, 1934, 2349aa8-9; 42 U.S.C. 1804, 1807; 50 U.S.C. 
1641 et seq., 1701 et seq.; 50 US.C. App. 1-44, 2411. 

Bo * 

2. Saintes 161.2 is iii by adding RTA (a)(3); and remov- 
ing the parenthetical authority citations at the end of the section. The 
revision reads as follows: 


§ 161.2 Enforcement for other agencies. 
( a) *k kK * 


(2) * ok ok 
(3) Importations, exportations, and transactions involving identified 
goods, services, and technology with any of those countries designated 
as subject to economic sanctions under the laws and regulations admin- 
istered by the Office of Foreign Assets Control of the Department of the 
Treasury. 

a * * * * * * 
MICHAEL H. LANE, 

Acting Commissioner of Customs. 


Approved: April 8, 1996. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, May 17, 1996 (61 FR 24888)] 
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(T.D. 96-43) 


FOREIGN CURRENCIES 


Beginning January 12, 1994, the rates of exchange provided for the 
following countries in the CUSTOMS BULLETIN and DECISIONS and other 
Customs sources are incorrect: Benin, Burkina Faso, Cameroon, Cen- 
tral African Republic, Chad, Congo, Djibouti, Gabon, Ivory Coast, 
Niger, Senegal and Togo. 

Prior to January 12, 1994, the rates provided, although not certified 
by the Federal Reserve Bank of New York, could be considered the “best 
available information” for the rates of exchange of these countries in 
accordance with 19 CFR 159.38. 

If acertified rate of exchange is needed for these countries, please con- 
tact the Customs Information Exchange. 

FRANK CANTONE, 
Chief, 
Customs Information Exchange. 











U.S. Customs Service 


General Notices 


ANNOUNCEMENT OF NATIONAL CUSTOMS AUTOMATION 
PROGRAM TEST REGARDING RECONCILIATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces Customs plan to conduct a volun- 
tary prototype test regarding reconciliation. This reconciliation test 
will cover entries to which antidumping and countervailing duties 
apply. This notice invites public comments concerning any aspect of the 
planned test, informs interested members of the public of the eligibility 
requirements for voluntary participation in the testing of this proto- 
type, and describes the basis on which Customs will select participants. 


EFFECTIVE DATE: The test of this prototype will commence no ear- 
lier than July 9, 1996. This test will end when liquidation or reliquida- 
tion of all Reconciliations has become final. Comments concerning the 
methodology of this prototype must be received on or before June 10, 
1996. To participate in this prototype test, the necessary information, 
as outlined in this notice, must be filed with Customs on or before June 
10, 1996. 


ADDRESSES: Written comments regarding this notice, and informa- 
tion submitted to be considered for voluntary participation in this pro- 
totype should be addressed to Reconciliation Prototype Team, U.S. 
Customs Service, 1301 Constitution Avenue, N.W., Room 1322, Wash- 
ington, D.C. 20229-0001. 


FOR FURTHER INFORMATION CONTACT: 
For questions on reconciliation: Rychelle Ingram (202) 927-1131. 
For questions on Antidumping and Countervailing duties: Frank 
Crowe (202 ) 927-0402. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Title VI of the North American Free Trade Agreement Implementa- 
tion Act (the Act), Public Law 103-182, 107 Stat. 2057 (December 8, 
1993), contains provisions pertaining to Customs Modernization (107 
Stat. 2170). Subtitle B of Title VI establishes the National Customs 
Automation Program (NCAP)—an automated and electronic system 


11 
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for the processing of commercial importations. Section 637 of the Act 
amends Section 484 of the Tariff Act of 1930 by establishing a new sub- 
section (b) entitled “Reconciliation.” Reconciliation is a planned com- 
ponent of the NCAP Section 631 authorizes tests of planned NCAP 
components. Section 101.9(b) of the Customs Regulations (19 CFR 
101.9(b)), implements the testing of NCAP components. See T.D. 95-21 
(60 FR 14211, March 16, 1995). This test is established pursuant to 
those regulations. 

Previous NCAP initiatives include Customs prototype of remote 
location filing (60 FR 17605), and the announcement of a reconciliation 
prototype for related party importers making upward adjustments to 
the price of imported merchandise, pursuant to 26 U.S.C. 482. (60 FR 
46141 and 60 FR 64470). 


I. Description of proposed test: 


THE CONCEPT OF RECONCILIATION 


Reconciliation will allow an importer to provide Customs with 
information (other than that related to the admissibility of merchan- 
dise), which is not available at the time of entry summary filing, at a 
subsequent time. A notice of intention to file a Reconciliation (“Notice 
of Intent”) permits the liquidation of an entry as to all issues other than 
those which are transferred to the Reconciliation. By filing a Notice of 
Intent, an importer is requesting that a certain issue be separated from 
the entry. The importer voluntarily requests and accepts that the issue 
identified in the Notice of Intent remains open and outstanding and is 
transferred to the Reconciliation. In this prototype, the issue of liability 
for antidumping and countervailing duties (AD/CVD) will be trans- 
ferred to the Reconciliation. This permits Customs to liquidate the 
underlying entry as to the other issues, e.g., classification, but the issue 
of liability for AD/CVD is held open at the request of the importer, and is 
transferred to the Reconciliation. 

Upon liquidation of the entry, any decision by Customs entering into 
that liquidation, e.g., classification, may be protested pursuant to 19 
U.S.C. 1514. When the outstanding information, e.g., final antidumping 
duty owed as per the assessed rate, is later furnished in the Reconcilia- 
tion, the Reconciliation may be liquidated. The Reconciliation will 
operate as an entry for purposes of liquidation and protest of the issue 
in the Reconciliation. The liquidation of the Reconciliation may be pro- 
tested but the protest may only pertain to elements contained in the liq- 
uidated Reconciliation, i.e., the protest may not re-visit elements 
previously liquidated in the entry. 

The Reconciliation shall be filed within 90 days of posting of liquida- 
tion instructions by the Customs Service. Customs posting of the liqui- 
dation instructions will serve as the notice to the importer by the 
Customs Service that a period of review for antidumping or counter- 
vailing duty purposes has been completed. Consequently, because the 
Reconciliation is filed after the suspension of liquidation has been 
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lifted, the liquidation of the Reconciliation is subject to 19 U.S.C. 
1504(a), but not subject to 19 U.S.C. 1504(d). 


DESCRIPTION OF THE RECONCILIATION PROTOTYPE 


like to afford the opportunity to participate to all those who volunteer 
for this test. However, the number of participants may be limited in 
view of the fact that this prototype will be conducted with minimal com- 
puter changes, requiring Customs to manually intervene in tracking 
and processing. While all interested parties are encouraged to apply for 
participation, Customs, in conjunction with the Department of Com- 
merce (DOC), will specifically be targeting those AD/CVD cases for 
which liquidation instructions will be issued in the short term. All pro- 
cedures and processes will be closely coordinated with the selected and 
affected parties. The purpose of this prototype is to test such opera- 
tional issues as establishment of the Notice of Intent, liquidation of the 
underlying entry summaries, and processing and liquidation of the 
Reconciliation. 

This prototype will cover entries to which antidumping and counter- 
vailing duties apply. As required by Section 637 of the Act, Customs has 
coordinated with the DOC in the development of this test, and will con- 
tinue to consult with the DOC throughout the test. 

There are several reasons Customs has selected AD/CVD for this rec- 
onciliation prototype. First, this test can be initiated prior to having full 
computer mainframe programming, partially due to the fact that draw- 
back cannot be claimed on AD/CVD duties. In addition, Customs will no 
longer have to suspend liquidation as to all issues affecting the entry 
until final instructions have been issued for all AD/CVD cases on the 
entry. Faster processing of refunds will result in a cash-flow benefit to 
importers. Should the AD/CVD assessment result in an increase due 
Customs, faster processing will enable the government to collect duties 
more timely. As intended by the Act, liquidation of the non-reconcilia- 
tion issues on the subject entries will result in a reduction of contingent 
liabilities for the importer. Finally, this prototype will result in a work- 
load savings for the government. Of all entries currently being withheld 
from liquidation, 75% are suspended for pending AD/CVD cases. Rec- 
onciliation provides Customs with the authority to liquidate the under- 
lying entries as to all issues other than the liability for the AD/CVD case, 
which is identified by the importer in the Notice of Intent, and at his 
request, transferred to the Reconciliation. By submitting a Notice of 
Intent, an importer is requesting that the issue of liability for AD/CVD 
remain open and be transferred to the Reconciliation. 

There are various situations which lend themselves to this prototype, 
including (1) entries having one AD/CVD case, for which the importer 
wants to reduce its contingent liabilities and leave only the AD/CVD 
case open on the Reconciliation, and (2) entries having multiple 
AD/CVD cases, one or more of which has been terminated, or one or 
more of which has had liquidation instructions issued. Also, parties who 
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have drawback claims against import entries that are suspended for 
AD/CVD will expedite the liquidation of their drawback entries if they 
use this prototype to transfer the AD/CVD issue off the import entries. 

The following is an example of a situation which would benefit from 
this prototype. Importer X has 800 entries filed in the port of Cleveland, 
all of which have merchandise which is subject to three antidumping 
cases. The DOC has previously provided Customs with liquidation 
instructions on two of the cases, each having an assessed rate lower 
than the deposit rate. As a result, Customs owes importer X refunds 
based on the results of the two cases. However, the 800 entries presently 
must continue to be suspended from liquidation, pending instructions 
on the third case. No money is refunded until the entries can be liqui- 
dated. In the case of a separate Notice of Intent being filed for each of the 
three cases, Customs is capable of isolating each case on a single Recon- 
ciliation and liquidating the underlying entries as to the other issues. As 
the DOC provides instructions, each case can be liquidated individually. 
In this example, this prototype provides for more efficient processing by 
Customs and quicker refunds to the importer. Additionally, Customs 
would issue one check for each Reconciliation, as opposed to the current 
obligation of issuing 800 separate checks. 

Customs posting of the AD/CVD liquidation instructions on the Cus- 
toms Electronic Bulletin Board and the Administrative Message Sys- 
tem will initiate the 90 days in which the participant has to file the 


Reconciliation. Customs posting of the liquidation instructions will 
serve as the notice to the importer by the Customs Service that a period 
of review for antidumping or countervailing duty purposes has been 
completed. The publication in the Federal Register by the International 
Trade Administration (DOC) does not constitute Commerce’s instruc- 
tions to Customs to liquidate, and as such, will NOT trigger the 90 day 
period for submission of the Reconciliation. 


PREREQUISITES FOR RECONCILIATION UNDER THIS PROTOTYPE 

The following are the prerequisites for this prototype covering AD/ 
CVD transactions: 

A. Common Elements: Each Reconciliation under this prototype will 
be limited to entries filed by one importer and one filer, and in one port 
location. Importers who file entries at more than one port may partici- 
pate if the other prerequisites are met; however, they will have to file 
one Notice of Intent/Reconciliation for each port. Each Reconciliation 
is limited to one Antidumping or Countervailing duty case (the individ- 
ual ten digit case number), and will cover only one manufacturer\ship- 
per\grower. Each Reconciliation will cover only one review period, as 
defined in 19 CFR 353.22 and 19 CFR 355.22. 

B. Bonding: Adequate bonding will be required for each Reconcilia- 
tion. Since there is no additional liability created on the Reconciliation, 
the bond filed on the underlying entries will in most cases be used to 
cover the Reconciliation. However, Customs will analyze each partiei- 
pant’s individual situation, and take action to ensure sufficient bond 
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coverage exists. While Customs prefers to have one common set of 
legally responsible parties for each Reconciliation, importers with 
entries filed within one review period which were secured by more than 
one surety will not be excluded from participation in this prototype. 

C. Eligible Entries: The following types of entries will be eligible for 
this prototype: (1) Entry type 03—Antidumping and Countervailing 
duty consumption entries, (2) Entry type 06—Foreign trade zone con- 
sumption entries, and (3) Entry type 07—Quota/Visa and Antidump- 
ing/Countervailing duty consumption entries. 

Customs is developing a system to accommodate the details involved 
on Reconciliations covering warehouse withdrawals. Importers inter- 
ested in filing a Reconciliation on warehouse withdrawals (Entry type 
34—Antidumping/Countervailing duty warehouse withdrawal, and 
Entry type 38—Quota/Visa and Antidumping/Countervailing duty 
warehouse withdrawal) are encouraged to submit comments and apply 
for participation, if interested. 

D. Time frame: Those entries filed via ABI between February 1, 1990 
and the start of this test will be considered eligible for this prototype. 
(Entries filed prior to February 1, 1990 are not eligible for this test 
because prior to such date, Customs did not track AD/CVD case 
information by entry summary line within the Automated Commercial 
System.) 

E. Notice of Intent/Reconciliation: Once a participant. is selected, a 
Notice of Intent must be filed. The Notice of Intent is irrevocable. The 
Notice of Intent must contain the Reconciliation number and the com- 
mon elements of the Reconciliation, (i.e., importer/filer/AD-CVD case/ 
review period/manufacturer/Port). 

The Reconciliation will be due within 90 days of Customs’ posting of 
the liquidation instructions. For AD/CVD cases which have had liquida- 
tion instructions previously posted by Customs, the filing of the Notice 
of Intent will trigger the 90 days for submission of the Reconciliation. 
For purposes of this prototype, the Reconciliation will be submitted to 
Customs in an ASCII text, tab-delimited file format, both on hard copy 
and diskette, and will contain the following information for each entry 
line subject to the Reconciliation: 


(1) entry number; 

(2) date of entry; 

(3) date of export from foreign country (if Reconciliation per- 
tains to CVD case); 

(4) entered value; 

(5) AD/CVD duty deposited (Indicate B if bonded); 

(6) amount of supplemental AD/CVD duty payment(s), if any; 

(7) date(s) of supplemental payment(s), if any; 

(8) total quantity (only if liquidation instructions provide spe- 
cific rate of duty); 

(9) AD/CVD duty due as per assessed rate; and 

(10) net difference in duty. 


Participants will be provided with a sample Reconciliation. 
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F. Liquidation: Importers who chose to participate in this prototype 
will recognize that the liquidation of the underlying entries pertains 
only to those issues not identified by the importer on the Notice of 
Intent. Upon liquidation of the underlying entries, any decisions of the 
Customs Service entering into that liquidation can be protested pur- 
suant to 19 U.S.C. 1514. The liquidation of the Reconciliation will be 
posted to the Bulletin Notice of Liquidation. The liquidation of the Rec- 
onciliation may also be protested, but the protest may only pertain to 
elements contained in the liquidated Reconciliation, i.e. the protest 
may not re-visit elements previously liquidated in the entry. 

Under this prototype, once the participant files the Notice of Intent, 
the referenced entries will be liquidated as to all issues other than that 
identified in the Notice of Intent, barring any outstanding non-recon- 
ciliation issue. The AD/CVD liability issue is transferred to the Recon- 
ciliation. The liquidation of tariff classification/rate of duty and/or the 
appraised value under 19 U.S.C. 1401a shall not preclude the assess- 
ment on the Reconciliation of AD/CVD duties according to the instruc- 
tions issued by the DOC to Customs. 


REGULATORY PROVISIONS SUSPENDED 


Section 113.62 of the Customs Regulations (19 CFR 113.62), pertain- 
ing to basic importation and entry bond conditions, will be suspended 
during this prototype test. Certain provisions in Part 159 of the Cus- 
toms Regulations (19 CFR Part 159), pertaining to liquidation of duties, 
will also be suspended during this prototype test. 


II. Eligibility Criteria: 


The following requirements must be met to be considered for selec- 
tion in this prototype: 


1) All entries and entry summaries subject to the Reconciliation 
must have been filed via ABI on or after February 1, 1990 and 
before the start of this test. 

2) There can be no more than 1,000 entries subject to a single 
Reconciliation. 

3) Adequate bond coverage must exist for the Reconciliation. 

4) Participants may not be the subject of a current audit or inves- 
tigation by the Customs Service. Closed audits/investigations will 
not necessarily preclude an importer from participating. However, 
the findings will be taken into consideration, as will the importer’s 
demonstrated efforts to correct past problems. 

5) Participants must be willing and able to supply the informa- 
tion identified above in the Reconciliation in the specified text, tab- 
delimited file format. 


6) Participants must agree to participate in the evaluation of this 
test. 


Note that participation in this test will not constitute confidential 
information and that lists of participants will be made available on the 
Customs Electronic Bulletin Board and the Administrative Message 
System. 
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RECONCILIATION PROTOTYPE APPLICATION 


This notice requests importers, or brokers or attorneys on behalf of 
importers, to voluntarily apply for participation in this prototype by 
submitting to the Reconciliation Prototype Team, U.S. Customs Ser- 
vice, 1301 Constitution Avenue, N.W., Room 1322, Washington, D.C. 
20229-0001, on or before the date set forth in the effective date para- 
graph at the beginning of this notice, the following information: 


1) Importer name and IR number; 

2) Broker name and filer code; 

3) Surety name(s) and surety code(s); 

4) Bond coverage, i.e., whether a continuous bond and/or single 
entry bonds were used for coverage on the subject entries; 

5) Supplier name, address, and manufacturer’s number; 

6) AD/CVD case number at the 10 digit level and the review 
period being reconciled; 

7) Commodities covered under the Reconciliation; 

8) Port(s) at which entries have been filed and at which the 
Notice(s) of Intent will be filed; 

9) Number of entries covered under the Reconciliation; 

10) Any supplemental payments made on the subject entries; 

11) Main contact person and telephone number for participation 
questions; and 

12) Any comments on prototype participation. 


By applying to participate in this test, the importer is agreeing to par- 


ticipate pursuant to the terms of the test as defined in this notice. 


BASIS FOR PARTICIPANT SELECTION 


Eligible importers or importers with brokers will be considered for 
selection as participants in this prototype. Selection will be based on 
electronic capabilities and volume of entries within the designated cri- 
teria. In addition, Customs will work with the DOC to identify those 
cases which lend themselves to this prototype. The amount and timing 
of supplemental payments made for an AD/CVD case may have impact 
on participant selection. Customs is looking for a variety of circum- 
stances and participants in this prototype; however, a limited number 
of participants will be selected. This prototype will be limited to 25 Rec- 
onciliations, due to the minimal automated programming available to 
support this test. We stress that those applicants not selected for partic- 
ipation, and any interested parties, are invited to comment on the 
design, conduct, and evaluation of this prototype. Participants selected 
will be notified in writing. The list of participants will be made available 
on the Customs Electronic Bulletin Board and the Administrative Mes- 
sage System. 


III. Test evaluation criteria: 

Once participants are selected, Customs and the participants will 
meet to review all public comments received concerning any aspect of 
the test program or procedures, finalize procedures in light of those 
comments, form problem-solving teams, and establish baseline mea- 
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sures and evaluation methods and criteria. Interim evaluations of the 
prototype will be published on the Customs Electronic Bulletin Board, 
and the results of the final prototype evaluation will be published in the 
Federal Register as required by 19 CFR 101.9(b). The following evalua- 
tion methods and criteria have been suggested: 

1. Baseline measurements to be established through dataqueries and 
questionnaires; 

2. Reports to be run through use of dataquery throughout the proto- 
type; and 

3. Questionnaires from both trade and Customs participants to be 
used before, during, and after the prototype period. Preliminary 
suggestions for evaluation criteria are workload impact (workload 
shifts, cycle time, etc.), cost savings (staff, interest, issuance of fewer 
checks or bills, tracking refunds or bills, reduction in contingent liabili- 
ties, etc.), policy and procedural accommodation, trade compliance 
impact, problem solving and system efficiency. 

Customs will request that test participants be active in the evalua- 
tion, identifying costs and savings experienced in this prototype. 


IV. Future Reconciliation Prototypes: 


Customs intends to conduct several prototypes of the reconciliation 
component of the NCAP. These tests will determine the system and 
operational design of reconciliation which will allow all filers to partici- 
pate in this type of entry process at a national level. At this time, how the 
final reconciliation program will operate is unknown. Prototype partic- 
ipants must recognize that these are true prototypes to test the benefits 
and potential problems of reconciliation for Customs, the trade com- 
munity, and other parties impacted by this program. It is important to 
note that time and money spent on these prototypes may not carry for- 
ward to the final program. 

The next reconciliation prototype is tentatively scheduled to com- 
mence no sooner than January, 1997. This subsequent prototype will 
continue to address operational impact and procedures, and begin 
addressing additional systemic needs. This prototype is intended to 
include AD/CVD, as well as other issues which lend themselves to pro- 
cessing by reconciliation. The experience gained from the reconcilia- 
tion prototype for AD/CVD transactions will be incorporated into 
subsequent prototypes. 


Dated: May 6, 1996. 


SAMUEL H. BANKS, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, May 10, 1996 (61 FR 21534)] 








U.S. CUSTOMS SERVICE 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 4-1996) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of April 1996 follow. 
The last notice was published in the CUSTOMS BULLETIN on April 3, 1996. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1301 Constitution Avenue, N.W,, (Franklin 
Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 
Dated: May 15, 1996. 


JOHN F. ATWoop, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 7, 1996. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
PATRICIA A. TODARO, 
(for Stuart P Seidel, Assistant Commissioner, 
Office of Regulations and Rulings.) 


REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF ARMORED SUPPLY VEHICLE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of armored supply vehicles. These are amphibious motor vehicles that 
are plated with armor and designed to transport troops and/or war 
materiel in fighting areas. Notice of the proposed revocation was pub- 
lished on April 3, 1996, in the CuSToMs BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 29, 1996. 


FOR FURTHER INFORMATION CONTACT: James A Seal, Tariff 
Classification Appeals Division (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On April 3, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 30, Number 14, proposing to revoke NY 898914, dated June 
27, 1994, which classified the Alvis Stalwart amphibious off-road truck 
as a motor vehicle for the transport of goods, in subheading 
8704.32.00/9903.87.00 Harmonized Tariff Schedule of the United 
States (HTSUS). No comments were received in response to this notice. 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
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as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is revoking NY 898914 to reflect the proper classification of 
this vehicle in subheading 8710.00.00, HTSUS, a provision for tanks 
and other armored fighting vehicles, whether or not fitted with weap- 
ons, and parts of such vehicles. The rate of duty under this provision is 
Free. HQ 958995 revoking NY 898914 is set forth as the Attachment to 
this document. 


Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 6, 1996. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, May 6, 1996. 


CLA-2 RR:TC:MM 958995 JAS 
Category: Classification 


Tariff No. 8710.00.00 
Mr. DONALD O. MONTGOMERY 


ANDERSON SHIPPING COMPANY, INC. 
2430 Mall Drive, Suite 295 
North Charleston, SC 29418 


Re: NY 898914 revoked; amphibious truck, wheeled motor vehicle for transport of goods, 
8704; armored fighting vehicle, supply vehicle for transport of ammunition in fighting 
areas, Heading 8710.00.00; GRI 3(a). 


DEAR Mr. MONTGOMERY: 

In NY 898914, issued to you on June 27, 1994, on behalf of Garron Fratzer, the Area 
Director of Customs, New York Seaport, replied to your ruling request of April 27, 1994, 
supplemented on June 2, 1994, and confirmed that the Alvis Stalwart amphibious off-road 
truck, made in the United Kingdom was classifiable as a motor vehicle for the transport of 
goods, in subheading 8704.32.00/9903.87.00, Harmonized Tariff Schedule of the United 
States (HTSUS). We have reconsidered this ruling and believe that it is incorrect. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of NY 898914 was published on April 3, 1994, in the CUSTOMS BULLETIN, 
Volume 30, Number 14. 


Facts: 
The Alvis Stalwart FV 600 series is a six-wheeled vehicle capable of traversing adverse 
terrain and inland waters. These vehicles were manufactured prior to 1968, and used in the 


British Army as armored supply vehicles. The Stalwart measures 21 ft. x 9ft. x 8 ft. 
weighs approximately 18,800 lbs. gross vehicle weight (G.V.W.), with a top speed of 38 mph. 
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These vehicles are fully amphibious and propelled in the water by two marinejets driven by 
a power takeoff from the gearbox. These vehicles have a fully enclosed cab with a rear cargo 
bed open at the top, with drop sides and a drop tailgate. The Stalwart can carry 5000 kg of 
cargo or up to 38 fully armed troops. They are equipped with % to 1 inch metal plate on its 
sides, front, rear and underside—the latter for protection against land mines—and “s inch 
thick glass in all windows. The metal plating is said to be bullet-proof against ammunition 
of up to 30 caliber (0-3”). The Stalwart has a front-mounted hydraulically operated winch 
with a 4900 kg capacity. The model F'V 623 is fitted with a hydraulic crane for unloading 
pellets of ammunition to field-based artillery regiments. 

The provisions under consideration are as follows: 

8704 Motor vehicles for the transport of goods: 

Other, with spark-ignition internal combustion piston engine: 
8704.32.00 G.V.W. exceeding 5 metric tons/25 percent under subheading 
9903.87.00 
8710.00.00 Tanks and other armored fighting vehicles, motorized, whether or 
not fitted with weapons, and parts of such vehicles * * * Free 
Issue: 
Whether the Alvis Stalwart is an armored fighting vehicle of heading 8710. 

Law and Analysis: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. Under GRI 3(a), where goods are 
prima facie classifiable under two or more headings, the heading which provides the most 
specific description shall be preferred to headings providing a more general description. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 
legally binding on the contracting parties, and therefore not dispositive, the ENs provide a 
commentary on the scope of each heading of the Harmonized System and are thus useful in 
ascertaining the classification of merchandise under the System. Customs believes the 
ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

Relevant ENsat p. 1428 include among the vehicles of heading 8704 self-loading vehicles 
equipped with winches, elevating devices, etc., but designed essentially for transport pur- 
poses. These notes describe the Alvis Stalwart vehicles in issue. Other ENs at p 1435 
include within the vehicles of heading 8710 armored cars and armored supply vehicles. 
Armored cars are faster and lighter than tanks and sometimes are only partly armored. 
They are mainly used for police duties, reconnaissance or for transport in fighting areas. 
Some armored cars are track-laying but the majority are either half-track or road-wheel 
type, and they may be amphibious. Armored supply vehicles are generally of the track-lay- 
ing type, whether or not designed to be armed, and are used for the transport of petrol, 
ammunition, etc., in fighting areas. Whether used for transporting troops or war materiel, 
the Alvis Stalwart vehicles are described by the ENs to heading 8710. 

For purposes of GRI 3(a), aheading which more clearly identifies goods shall be preferred 
to one where the identification is less complete. In this case, both heading 8704 and heading 
8710 encompass motorized vehicles for transporting goods. However, for purposes of head- 
ing 8710 the term armored fighting vehicles encompasses motorized vehicles that are 
armored and which transport both persons and goods in fighting areas. We conclude that 
heading 8710 more clearly identifies the goods than does heading 8704. 

Holding: 

Under the authority of GRI 3(a), the Alvis Stalwart FV 600 series is classifiable in 
HTSUS 8710.00.00. NY 898914, June 27, 1994, is revoked. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 14, 1996. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF AN ELBOW/KNEE SUPPORT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of an elbow/knee support. Notice of the proposed revocation was 


published on April 10, 1996, in the Customs BULLETIN, Volume 30, 
Number 15. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption July 29, 1996. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch (202) 482-7058. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 10, 1996, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 30, Number 15, proposing to revoke New York Ruling Let- 
ter (NY) 840648, dated May 17, 1989, which classified a knit elbow/knee 
support in subheading 6117.80.0030, Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA), which provides for other 
made up clothing accessories, knitted or crocheted, other accessories, of 
man-made fibers. No comments were received in response to this 
notice. Upon further examination of the subject knit elbow/knee sup- 
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port, it is Customs belief that the merchandise is properly classified in 
the provision for other made up articles. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY 840648 to reflect proper classification 
of the knit elbow/knee support in subheading 6307.90.9989, HTSUSA, 
which provides for other made up articles, including dress patterns: 
other: other: other; other: other. HQ 958791 revoking NY 840648; is set 
forth in the Attachment to this document 

Publications of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 13, 1996. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, May 13, 1996. 


CLA-2'RR:TC:TE 958791 jb 
Category: Classification 


Tariff No. 6307.90.9989 
Mr. LEN PAWELCZYK 


THE CAMELOT COMPANY 
9865 West Leland Avenue 
Schiller Park, IL 60176 


Re: Revocation of NY 840648; classification of knitted elbow/knee support; merchandise 
is not an accessory; EN to heading 6307; other made up articles. 
DEAR MR. PAWELCZYK: 

On May 17, 1989, our New York office issued to you New York ruling letter (NY) 840648, 
which determined that a knit elbow/knee support imported from Japan was classifiable in 
heading 6117, HTSUSA, as an other made up clothing accessory. At the request of our New 
York office, Customs has reviewed NY 840648 and determined that it is in error. Accord- 
ingly, NY 840648 will be revoked to reflect proper classification of the merchandise in head- 
ing 6307, HTSUSA. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C 1625(c)(1)) as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), notice of the proposed revoca- 


tion of NY 840648 was published on April 10, 1996, in the CusTOMS BULLETIN, Volume 30, 
Number 15. 


Facts: 


The merchandise at issue consists of a knit elbow/knee support which is tube shaped and 
measures approximately 10 inches in length. The merchandise is composed of 39 percent 
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cotton and 61 percent man-made fibers which are a blend of 33 percent polyvinyl chloride, 
13 percent polyurethane and 15 percent nylon filament yarn. According to accompanying 
literature, ten magnets are sewn into the supporter to help eliminate pain in the joint 
regions. 

In NY 840648 the merchandise at issue was classified in subheading 6117.80.0030, 
HTSUSA, which provides for, other made up clothing accessories, knitted or crocheted, 
other accessories, of man-made fibers. 

Issue: 


Whether the subject merchandise is properly classifiable in heading 6117, HTSUSA, as 
an other made up clothing accessory or in heading 6307, HTSUSA, as an other made up 
article? 

Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (GRI). GRI 1 provides 
that classification shall be determined according to the terms of the headings and any rela- 
tive section or chapter notes. Where goods cannot be classified solely on the basis of GRI 1, 
the remaining GRI will be applied, in the order of their appearance. 

Heading 6117, HTSUSA, provides for, among other things, other made up clothing 
accessories, knitted or crocheted. In Headquarters Ruling Letter (HQ) 088540, dated June 
3, 1991, Customs determined an “accessory” to be a specific article intended for use solely 
or principally with a particular article. In HQ 950470, dated January 7, 1992, citing Web- 
ster’s New Collegiate Dictionary, the word “accessory” was defined as “a thing of second- 
ary or subordinate importance, or an object or device not essential in itself but adding to the 
beauty, convenience, or effectiveness of something else”. In order for the merchandise in 
question, i.e., elbow/knee support, to be classifiable in this heading, it must be considered 
an accessory to clothing. In essence, the elbow/knee support must accent, supplement or 
otherwise be related to a particular piece of clothing. The principal function of the mer- 
chandise in question is to guard the user from injury to the elbows or knees, and not to 
enhance the user’s clothing. Moreover, the elbow/knee support is to be worn over bare 
elbows and knees and therefore has no relation to the wearer’s clothing. As such, the sub- 
ject elbow/knee support is act an accessory and is not classifiable in heading 6117, 
HTSUSA. 

Heading 6307, HTSUSA, provides for, among other things, other made up articles. The 
Explanatory Notes to the Harmonized Commodity and Description and Coding System 
(EN) to heading 6307, HTSUSA, state: 


This heading covers made up articles of any textile material which are not included 
more specifically in other headings of Section XI or elsewhere in the Nomenclature. 
It includes, in particular: 


(27) Support articles of the kind referred to in Note 1(b) to Chapter 90 for joints (e.g., 
knees, ankles, elbows or wrists) or muscles (e.g., thigh muscles), other than those 
filling in other headings of Section XI. 

The subject elbow/knee support is the type of merchandise specifically provided for in the 
EN to heading 6307, HTSUSA. As this item isa made up textile article not more specifically 
provided for elsewhere in the tariff, it is properly classifiable in heading 6307, HTSUS. See 
also, HQ 952568, dated January 28, 1993 and HQ 951406, dated July 13, 1992, where knee 
and elbow supports similar to the subject merchandise were classified as other made up 
articles in heading 6307, HTSUSA. 

Holding 


The subject elbow/knee support is properly classifiable in subheading 6307.90.9989, 
HTSUSA, which provides for, other made up articles, including dress patterns: other: 
other: other; other: other. The applicable rate of duty is 7 percent ad valorem and there is 
no designated textile restraint category. Accordingly, NY 840648 is revoked. 

In accordance with section 625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to sec- 
tion 625(c)(1) does not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF HI-TEST ROPE TESTER 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of the Hi-Test Rope Tester. Notice of the proposed revocation was 
published April 10, 1996, in the CusToMs BULLETIN, Volume 30, Number 
15. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 29, 1996. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Tariff 
Classification Appeals Division, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 10, 1996, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 30, Number 15, proposing to revoke New York Ruling Let- 
ter (NY) 805620, issued on January 13, 1995, wherein the Hi-Test rope 
tester was classified under subheading 9030.89.00 (then, 9030.89,80), 
Harmonized Tariff Schedule of the United States (HTSUS), which pro- 
vides for other instruments and apparatus for measuring or checking 
electrical quantities. No comments were received. 

Pursuant to section 625(c)(1), Taritf Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY 805620 to reflect the proper classifica- 
tion of the rope tester under subheading 9030.39.00, HTSUS, which 
provides for other instruments and apparatus, for measuring or check- 
ing voltage, current, resistance or power, without a recording device. 
Heacquarters Ruling Letter 958898 is set forth in an Attachment to this 
document. 

The rope tester checks the electrical conductivity of ropes, straps and 
other materials. The measurement of the “conductivity” of a material 
varies inversely with the “resistivity” of the same material. Therefore, 
as the rope tester checks the electrical conductivity of the material, it 
concurrently checks for the resistance. Accordingly, the rope tester is 
classifiable under subheadIng 9030.39.00, HTSUS, rather than under 
subheading 9030.89.00, HTSUS, the “basket provision” for instru- 
ments and apparatus for measuring or checking electrical quantities. 
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Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not censtitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 14, 1996. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, May 14, 1996. 


CLA-2 RR:TC:MM 958890 LTO 
Category: Classification 


Tariff No. 9030.39.00 
Ms. JUDY WORKENTIN 


JACK R. HULS & COMPANY 
PO. Box 61 
Blame, WA 98231 


Re: Hi-Test rope tester; NY 805620 revoked; subheading 9030.89.00; resistance/conduc- 
tance. 


DEAR Ms. WORKENTIN: 

This is in reference to NY 805620, issued to you on January 13, 1995, which concerned 
the classification of the Hi-Test rope tester under the Harmonized Tariff Schedule of the 
United States (HTSUS). This is a reconsideration of NY 805620. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993), notice of the 
proposed revocation of NY 805620 was published April 10, 1996, in the CUSTOMS BULLETIN, 
Volume 30, Number 15. No comments were received. 


Facts: 


The Hi-Test rope tester (model SV-02) is a safety device which checks the electrical con- 
ductivity of ropes, straps or other materials used near sources of high voltage. A green light 
indicates that the rope or strap is a nonconductor of electricity; a red light and an audible 
buzzer signal that it conducts electricity. 


Issue: 


Whether the Hi-Test rope tester is classifiable under subheading 9030.39.00, HTSUS, 
which provides for other instruments and apparatus, for checking electrical resistance, 
without a recording device. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part, that “for legal purposes, classi- 
fication shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

In NY 805620, the rope tester was held to be classifiable under subheading 9030.89.00 
(then, 9030.89.80), HTSUS, which provides for other instruments and apparatus for mea- 
suring or checking electrical quantities. Subheading 9030.89.00, HTSUS, is the residual 
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subheading for instruments and apparatus of heading 9030, HTSUS. It is our opinion that 
the merchandise is described by subheading 9030.39.00, HTSUS, which provides for 
instruments and apparatus for checking electrical resistance, and therefore, cannot be 
classified under subheading 9030.89.00, HTSUS. 

Descriptive literature for the rope tester was sent to the Customs Office of Laboratories 
and Scientific Services for consideration. The laboratory concluded that the device checks 
the electrical conductivity of ropes, straps and other materials. The measurement of the 
“conductivity” of a material varies inversely with the “resistivity” of the same material. 
See Webster’s Ninth New Collegiate Dictionary, pg. 274 (1990) (conductance is defined as 
“the readiness with which a conductor transmits an electric current: the reciprocal of elec- 
trical resistance”). Therefore, as the rope tester checks the electrical conductivity of the 
material, it concurrently checks for the resistance—the dielectric properties of the materi- 
als tested using the rope tester can be expressed either in terms of resistance or conduc- 
tance. Because the rope tester is used to check electrical resistance, it is classifiable under 
subheading 9030.39.00, HTSUS. 


Holding: 

The Hi-Test rope tester is classifiable under subheading 9030.39.00, HTSUS, which pro- 
vides for other instruments and apparatus, for measuring or checicing voltage, current, 
resistance or power, without a recording device. The corresponding rate of duty for articles 
of this subheading is 3.6% ad valorem. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will becorie effective 60 days after 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Effect on Other Rulings: 
NY 805620, dated January 13, 1995, is revoked. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
THE TARIFF CLASSIFICATION OF LEATHER AND COTTON 
WALLETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderizi- 
ation) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying New York Ruling Letter (NYRL) 813767; 
dated August 29, 1995, concerning the tariff classification of leather 
and cotton wallets. Notice of the proposed modification was published 
April 3, 1996, in the CusToMs BULLETIN, Volume 30, Number 14. No 
comments were received in response to the notice. 


EFFECTVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 29, 1996. 
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FOR FURTHER INFORMATION CONTACT: Nancy Plumer, Textile 
Branch, (202) 482-7089. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of leather and cotton men’s wallets. 

In NYRL 813767, dated August 29, 1995, Customs classified three 
styles of men’s wallets in subheading 4262.02.4000, Harmonized Tariff 
Schedule of the United States (HTSUS), which provides for “Trunks, 
suitcases, * * *; wallets * * *: Articles of a kind normally carried in the 
pocket or in the handbag: With outer surface of sheeting of plastic or of 
textile materials: With outer surface of textile materials: Of vegetable 
fibers and not of pile or tufted construction: Of cotton.” 

The outer surface of the three wallets at issue is comprised of leather 
and cotton fabric. It is Customs’ position that the subject wallets are 
properly classified based on General Rule of Interpretation 3(b). After 
examining the wallets and the factors that govern a GRI 3(b) analysis, 
this office deems the wallets classifiable based on their leather compo- 
nents in subheading 4202.31.6000, HTSUS, which provides for 
“Trunks, suitcases, * * *; * * * wallets * * *: Articles of a kind normally 
carried in the pocket or in the bandbag: With outer surface of leather, of 
composition leather or of patent leather: Other.” Therefore, Customs is 
modifying NYRL 813767 to reflect proper classification of the wallets in 
subheading 4202.31.6000, HTSUS. Headquarters Ruling Letter 
958475 modifying NYRL 813767 is set forth as an Attachment to this 
document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 9, 1996. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, May 9, 1996. 


CLA-2 RR:TC:TE 958475 NLP 
Category: Classification 


Tarif No. 4202.31.6000 
Mr. KENNETH G. WEIGEL 


Ms. NANcy Kao 
KIRKLAND & ELLIS 

655 Fifteenth Street, N.W. 
Washington, DC 20005 


Re: Reconsideration of NYRL 813767; wallet made of leather and cotton fabric; heading 
4202; GRI 3(b); HRLs 081373 (10/17/88) and 952831 (2/24/93). 


DEAR MR. WEIGEL AND Ms. Kao: 

On August 29, 1995, Customs issued to your client, Humphreys Inc., New York Ruling 
Letter (NYRL) 813767, which classified a wallet in subheading 4202.32.4000, Harmonized 
Tariff Schedule of the United States (HTSUS). In a letter to Customs Headquarters, dated 
September 27, 1995, you requested reconsideration of NYRL 813767. On October 31, 1995, 
representatives from this office met with you to discuss this issue. Subsequently, you pro- 
vided Customs with a second submission, dated November 3, 1995. Upon review, we are of 
the opinion that the classification of the wallets inNYRL 813767 was incorrect and this rul- 
ing modifies that classification. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) of the North Ameri- 
can Free Trade Agreement Implementation Act (Pub. L. No. 103-182, 107 Stat. 2057 
(1993)) (hereinafter, section 625), notice of the proposed modification of NYRL 813767 was 
published April 3, 1996, in the CUSTOMS BULLETIN, Volume 30, Number 14. No comments 
were received in response to the notice. 


Facts: 


The merchandise at issue consists of three styles of wallets. The first wallet, #5342, isa 
tri-fold style and measures approximately 3% inches by 4's inches when closed and approx- 
imately 9 inches by 4s inches when opened. The outer surface features 2 large panels of 
leather and one smaller panel of leather. It also has two panels of cotton fabric that are sewn 
in between the leather panels. According to your submission, the outer surface of the wallet 
consists of approximately 26 square inches (67%) of leather and 13 square inches (33%) of 
cotton fabric. Our measurements of the outer surface of the wallet are as follows: 





Material Total width Approximate sq. inch % 


leather 6% inches 26 67 
cotton 3% inches 14 33 


The weight of the leather material used in the outer surface is approximately 0.06 kg and 
the weight of the cotton fabric used in the outer surface is 0.02kg. The value of the outer 
surface’s leather component is approximately 10 times that of the cotton fabric. 

The second wallet, style #5343, measures approximately 3% inches by 4 is inches 
when closed and approtimately 6% inches and 4 inches when opened. It features one large 
rectangular leather panel and one smaller rectangular leather panel. Cotton fabric has 
been sewn into the gap between these two areas. Based on the measurements you sub- 
mitted, the outer surface of the wallet is comprised of 172 square inches (62%) of leather 
and 10% square inches (38%) of cotton fabric. Our measurements of the outer surface of 
the wallet are as follows: 











Material Total width Approximate sq. inch % 


leather 3% inches 15.9 57 
cotton 2% inches 10 43 


The weight of the leather material used in the outer surface is approximately 0.05 kgand 
the weight of the cotton fabric is 0.01 kg. The value of the outer surface’s leather compo- 
nent is 14 times as great as the value of the cotton fabric. 
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The third wallet, style #5344, measures approximately 3% inches by 4% inches when 
closed and approximately 7 inches by 4% inches when opened. The design of the outer sur- 
face is the same style as the above wallet. Based on the measurements you submitted, the 
outer surface of the wallet consists of approximately 18 square inches (62%) of leather and 
11 square inches (38%) of cotton fabric. Our measurements of the outer surface of the wal- 
let are as follows: 





Material Total width Approximate sq. inch % 


leather 4 inches 16 57 
cotton 3 inches 11.25 43 








The weight of the leather material used in the outer surface is approximately 0.05 kg and 
the weight of the cotton fabric is 0.02 kg. The value of the outer surface’s leather compo- 
nent is 15 times that of the cotton fabric’s value. 

NYRL 813767 classified all three styles of wallets in subheading 4202.32.4000, HTSUS, 
which provides for “Trunks, suitcases, * * *; wallets * * *: Articles of a kind normally car- 
ried in the pocket or in the handbag: With outer surface of sheeting of plastic or of textile 
materials: With outer surface of textile materials: Of vegetable fibers and not of pile or 
tufted construction: Of cotton.” 

It is your position that the outer surfaces of the three wallets are composed predomi- 
nately of leather and not of textile materials. Therefore, it is the leather that provides the 
essential character of the outer surface of the wallets and they should be classified i in sub- 
heading 4202.31.6000, HTSUS, which provides for “Trunks, suitcases, ’ * wallets 

: Articles ofa kind ‘normally carried in the pocket or in the handbag: With outer surface 
of leather, of composition leather or of patent leather: Other.” 

We note that the style numbers utilized in this ruling are different from those in NYRL 
813767. At the time Humphrey’s broker requested the tariff classification ruling that 
resulted in NYRL, 813767, the wallets had only been assigned the following temporary 
style numbers: 95SRAMBLK, 95RIZBLU, and 95RAJGRN. The wallets have now been 
assigned permanent product code numbers and this ruling letter refers to the wallets by 
the these codes and not by the previously assigned style numbers utilized in NYRL 813767. 


Issue: 


Are the subject wallets classifiable in subheading 4202.32.4000, HTSUS, based on their 
cotton components or in subheading 4202.31.6000, HTSUS, based on their leather compo- 
nents? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that classification shall be determined according to the terms 
of the headings and any relative section or chapter notes. Merchandise that cannot be clas- 
sified in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s 
taken in order. 

Heading 4202, HTSUS, is the provision for trunks, suitcases, vanity cases, attache cases, 
briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical instru- 
ment cases, gun cases, holsters and similar containers; traveling bags, toiletry bags, knap- 
sacks and backpacks, handbags, shopping bags, wallets, purses, map cases, cigarette cases, 
tobacco pouches, tool bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery 
cases and similar containers, of leather or of composition leather, of sheeting of plastics, of 
textile materials, of vulcanized fiber or of paperboard, or wholly or mainly covered with 
such materials or with paper. 

GRI 3(a) requires that were two or more headings describe the merchandise, the more 
specific will prevail; or iftwo or more headings each refer to part only of the materials in the 
goods, then classification will be by GRI 3(b). GRI 3(b) states that the material or compo- 
nent which imparts the essential character to the goods will determine the classification. 
The factors which determine essential character ofan article will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role of a constituent material in relation 
to the use of the goods. In general, essential character has been construed to mean the 
attribute which strongly marks or serves to distinguish what an article is; that which is 
indispensable to the structure or condition of an article. See, Harmonized Commodity 
Description and Coding System Explanatory Note (VIII) to GRI 3. 
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The outer surfaces of the wallets at issue here are constructed of two components: 
leather and cotton. Wallets with an outer surface of leather are provided for under sub- 
heading 4202.31.6000, HTSUS, whereas those with an outer surface of textile material are 
covered in subheading 4202.32.4000, HTSUS. Therefore, as the outer surface of the wallets 
consists of two materials and the above subheadings refer to part only of the materials of 
the goods, then classification of the wallets is based on the material that imparts the essen- 
tial character to the outer surface of the wallets pursuant to GRI 3(b). 

Headquarters Ruling Letter (HRL) 081373, dated October 17, 1988, dealt with the clas- 
sification of, inter alia, a woman’s wallet and wallet/credit card holders and the issue of 
what material constituted their outer surface. In deciding this issue, HRL, 081373 stated 
that adetermination of essential character of the outer surface of luggage and related prod- 
ucts cannot be based solely on a physical measurement of the component materials of the 
outer surface area. However, this ruling observed that such a measurement is of para- 
mount importance in determining the make-up of the exterior surface. This ruling stated 
that when viewing luggage and related products, the materials of the outer surfaces pro- 
duce a visual impact which in many instances leaves little or no doubt as to what material 
gives the outer surfaces their essential character. 

In the instant case, the outer surfaces of the wallets at issue are comprised of leather and 
cotton fabric in the following percentages by weight: style #5342- 67% leather and 33% 
cotton; style #5343- 57% leather and 43% cotton and style #5344— 57% leather and 43% 
cotton. However, as stated above, this is not conclusive of classification of the subject wal- 
lets. While a visual examination reveals that the leather predominates on style #5342, we 
do note that on the two bi-fold styles, there appears, based on a visual examination, to be 
only slightly more leather than cotton. In determining the essential character of the outer 
surface of certain products of heading 4202, HTSUS, greater weight has been accorded to 
the visual quality of these products, however, it is not the only factor we focus on. See, HRL 
952831, dated February 24, 1993, wherein we classified a handbag based on GRI 3(c) where 
the visual impact equally conveyed the impression of narrow textile strips of cotton and 
strips of PVC and the cost, weight and surface coverage was also comparable. 

In the instant case, when all the factors as discussed in the EN to GRI 3(b) are taken into 
consideration, it is the leather that predominates. For example, the leather predominates 
by weight, bulk, value and it provides durability to these wallets. Therefore, it is the leather 
that imparts the essential character to the subject wallets. Thus, style #5342, #5343 and 
#5344 are classified in subheading 4402.31.6000, HTSUS. 

In conclusion, we would like to briefly address two points made in your submission. 
First, it is our position that the cotton portions of these wallets are more than trim. They 
are considered part of the outer surface area of the wallets and were considered in deter- 
mining which component provided the essential character to the outer surface of the wal- 
lets. Second, although NYRL 813767 did not specifically state this, the determination that 
the wallets were “equally of leather and cotton” was not based on a physical measurement, 
but on a visual inspection of the wallets and the role of the constituent materials. Implicit 
in this ruling was the conclusion that a determination of the classification could not be 
made based on GRI 3(b) and, therefore, classification was based on GRI 3(c). Thus, while 
we disagree with the ultimate holding in NYRL 813767, we do not believe that NYRL 
813767 “on its face misstates the facts”. 


Holding: 


NYRL 813767 is modified. Wallet styles #5342, #5343 and #5344 are classified in sub- 
heading 4202.31.6000, HTSUS, which provides for “Trunks, suitcases, * * *; * * * wallets 
* * *: Articles ofa kind normally carried in the pocket or in the handbag: With outer surface 
of leather, of composition leather or of patent leather: Other.” The rate of duty is 8% ad 
valorem. 

In accordance with section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 2057), this ruling will 
become effective 60 days after publication in the CUSTOMS BULLETIN. Publication of rulings 
or decisions pursuant to section 625 does not constitute a change of practice or position in 
accordance with section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN B. ELKINS, 
(for John Durant, Director, 
Classification Appeals Division.) 
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YUE Pak, Lrp., HE-Ro CHEMICALS, LTD., PLAINTIFFS v. U.S. INTERNATIONAL 
TRADE ADMINISTRATION, DEFENDANT, AND CARUS CHEMICAL COoO., 
DEFENDANT-INTERVENOR 


Court No. 94-06-00364 


[Plaintiffs move pursuant to CIT R. 56.1 for judgment on the agency record, challenging 
the Department of Commerce’s final results in an administrative review of an antidump- 
ing order covering potassium permanganate from the People’s Republic of China in which 


Commerce assigned a country-wide dumping margin of 128.94 percent. Held: Judgment 
for Defendant. ] 


(Decided April 18, 1996) 


Ross & Hardies (Steven P Kersner, Jeffrey S. Neely, and Roger Banks) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Patricia L. Petty); 
of counsel: Linda S. Chang, Office of the Chief Counsel for Import Administration, United 
States Department of Commerce, for defendant. 


Winston & Strawn (Edward F. Gerwin, Eric L. Hirschhorn, and Karen L. Grubber) for 
defendant-intervenor. 


OPINION 

MusGRAVE, Judge: Plaintiffs challenge the final results of the review 
of the United States Department of Commerce, International Trade 
Administration (“Commerce” or “ITA”) in Potassium Permanganate 
From the People’s Republic of China; Final Results of Antidumping 
Duty Administrative Review, Inv. No. A-570-001, (“Final Results”), an 
administrative review of an antidumping duty order covering the period 
of January 1, 1990 to December 31, 1990, as published in the Federal 
Register. 59 Fed. Reg. 26625 (May 23, 1994). The Court has jurisdiction 
over this matter pursuant to 28 U.S.C. 1581(c) (1994). 


BACKGROUND 


Commerce issued an antidumping order on potassium permanganate 
(“KMnO 4”) from the People’s Republic of China (“PRC”) on January 


41 





42 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 21/22, MAY 29, 1996 


31, 1984. On February 1991, the ITA initiated an administrative review 
of the antidumping order for the period January 1, 1990 to December 31, 
1990. Commerce initiated review of 54 firms from the PRC and Hong 
Kong, notice of which was published in the Federal Register Initiation of 
Antidumping and Countervailing Duty Administrative Reviews, 56 
Fed. Reg. 6621 (Feb. 19, 1991) (“Initiation”). The number of firms 
reviewed was eventually reduced to 47, to include 15 PRC exporters and 
manufacturers, and 32 Hong Kong resellers. Plaintiffs were among the 
firms listed in the Initiation. Questionnaires were sent to each of the 
manufacturers, exporters, and resellers listed in the Initiation. Ques- 
tionnaires were not sent to Yue Pak’s PRC suppliers, He-Ro’s PRC pro- 
ducer, or the particular branch of the PRC trading company used by 
He-Ro. Defendant’s Memorandum in Opposition to Plaintiffs’ Motion 
For Judgment Upon the Agency Record (“Def.’s Br.”), at 5. However, 
these particular parties did not seek to voluntarily participate in the 
review. Both Plaintiffs submitted responses to Commerce’s questionn- 
aires. 

On December 30, 1993, the ITA published the preliminary results of 
the administrative review in which it preliminarily imposed a country- 
wide dumping margin of 128.94 percent. Potassium Permanganate 
From the People’s Republic of China; Preliminary Results of Antidump- 
ing Duty Administrative Review, Inv. No. A-570-001, 58 Fed. Reg. 
69330 (Dec. 30, 1993) “(Preliminary Results”). Three of the 15 PRC 
exporting and manufacturing firms listed in the Initiation responded to 
Commerce’s questionnaires, including Zunyi Chemical Factory 
(“Zunyi”), the only producer to respond. Jd., 58 Fed. Reg. at 69330-31. 
Commerce preliminarily determined that the respondents had not dem- 
onstrated their independence from the state controlled economy and 
therefore preliminarily determined that a single, country-wide rate 
applied to all PRC producers and shippers. Id. at 69331. Commerce fur- 
ther preliminarily determined that it would apply best information 
available (“BIA”) due to the lack of cooperation of not only the respon- 
dents, but the PRC government as well. Jd. at 69330-31. Accordingly, 
Commerce assigned a dumping margin and deposit rate of 128.94 per- 
cent, the highest rate established in the 1989 administrative review. Id. 
at 69331. The Hong Kong resellers also received the same rate because, 
according to Commerce, they did not demonstrate an entitlement to 
separate rates as intermediate country resellers. Id. 

Plaintiffs and other respondents requested a hearing which was held 
on February 10, 1994. Final Results, 59 Fed. Reg. at 26626. In their pre- 
hearing and rebuttal briefs, Plaintiffs objected to Commerce’s use of 
BIA and included information which they urged Commerce to use in lieu 
of BIA. Plaintiffs’ 56.1 Motion for Judgment Upon Agency Record 
(“Pl.s’ Br.”), Exh. B, at 9-15. Commerce rejected certain portions of 
Plaintiffs’ briefs because it claimed those portions contained factual 
information which was untimely provided. Def.’s Br. at 56-57. Plaintiffs 
claim Commerce then reinstated some of the previously deleted 
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information, but then deleted other information from consideration in 
its determination. Pl.s’ Br. at 8. 

In the Final Results, Commerce concluded that the PRC respondents 
had not overcome the presumption of state control and were therefore 
not entitled to separate rates. Final Results, 59 Fed. Reg. at 26627. Com- 
merce also concluded that the Hong Kong resellers were not entitled to 
separate rates as intermediate country resellers because the PRC trad- 
ing companies from which the resellers purchased the KMnQ, knew or 
should have known that merchandise was being exported to the United 
States. Id. at 26628-29. Commerce therefore assigned a single, country- 
wide rate of 128.94 percent to all producers, shippers and resellers based 
upon BIA. Id. at 26629-30. That BIA rate was the rate established in the 
1989 administrative review. Id. at 26629. 


STANDARD OF REVIEW 


In reviewing a final determination of Commerce, the Court must 
uphold that determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a (b) (1) (B). “Substantial evidence is more than a mere scintilla. 
It means such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.” Consolidated Edison Co. v. NLRB, 
305 U.S. 197, 229 (1938); Universal Camera Corp. v. NLRB, 340 U.S. 
474, 477 (1951). Substantial evidence “is something less than the weight 
of the evidence, and the possibility of drawing two inconsistent conclu- 
sions from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence.” Consolo v. Fed- 
eral Maritime Comm’n, 383 U.S. 607, 619-20 (1966). Moreover, the 
Court may “not displace the [ITA’s] choice between two fairly conflict- 
ing views, even though the court would justifiably have made a different 
choice had the matter been before it de novo.” Universal Camera v. 
NLRB, 340 US. at 488. However, it is not sufficient to examine only the 
evidence that allegedly sustains the agency’s conclusion. “The substan- 
tiality of the evidence must take into account whatever in the record 
fairly detracts from its weight.” Jd. The decisions of Commerce are pre- 
sumed to be correct. Plaintiffs bear the burden of proving otherwise. 
28 U.S.C. § 2639 (a) (1). Thus, Plaintiffs bear the burden of persuading 
the Court that Commerce’s determination is unsupported by substan- 
tial evidence. 

In reviewing Commerce’s interpretation of the antidumping statute, 
the Court first asks 


whether Congress has directly spoken to the precise question at 
issue. If the intent of Congress is clear, that is the end of the matter; 
for the court, as well as the agency, must give effect to the unambig- 
uously expressed intent of Congress. If, however, the court deter- 
mines Congress has not directly addressed the precise question at 
issue, the court does not simply impose its own construction on the 
statute, as would be necessary in the absence of an administrative 
interpretation. Rather, if the statute is silent or ambiguous with 
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respect to the specific issue, the question for the court is whether 
the agency’s answer is based on a permissible construction of the 
statute. 


Chevron U.S.A. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 
842-43 (1984) (footnotes omitted). The Court then reviews Commerce’s 
interpretation to determine whether it is reasonable in light of the lan- 
guage, policies, and enactment history of the statute. Id. at 859-866. See 
also Corning Glass Works v. United States Int’l Trade Comm’n, 799 F.2d 
1559, 1565 (Fed. Cir. 1986). Thus, considerable weight is accorded Com- 
merce’s interpretation of a statute. See, e.g., Daewoo Electronics Co., 
Ltd. v. United States, 6 F.3d 1511, 1516 (Fed. Cir. 1993) (citing Chevron 
U.S.A. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 844 
(1984)), cert. denied, 114 8.Ct. 2672 (Jun. 13, 1994). 


DISCUSSION 


Dumping margins are determined by comparing United States price 
(“USP”) to foreign market value (“FMV”). 19 U.S.C. § 1675 (a) (2). 
Plaintiffs argue that Commerce should have used their prices to their 
U.S. customers in determining USP Pl.s’ Br. at 9. They also argue that 
they qualify as intermediate country resellers and that FMV should be 
based on their prices to third country customers. Jd. Thus, Plaintiffs 
argue that they are entitled to a dumping rate based upon their sug- 
gested comparison, not one using BIA. Jd. 


I. United States Price: 


USP is usually determined by “purchase price,” which is defined as 
follows: 


the term “purchase price” means the price at which merchandise is 
purchased, or agreed to be purchased, prior to the date of importa- 
tion, from a reseller or the manufacturer or producer of the mer- 
chandise for exportation to the United States. 


19 U.S.C. § 1677a (b) (1988). Commerce interprets the phrase “for 
exportation to the United States” to mean that the reseller or manufac- 
turer from whom the merchandise was purchased knew or should have 
known at the time of the sale that the merchandise was being exported 
for the United States. See Peer Bearing Co. v. U.S., 16 CIT 799, 803-804, 
800 F Supp. 959, 964 (1992). Commerce accordingly bases USP on the 
purchase price at that given point in the chain of distribution. This 
interpretation has been upheld by the Court. Id., (citing Sandvik AB v. 
United States, 13 CIT 738, 721 F Supp. 1322, aff'd, 904 F.2d 46 (Fed. Cir. 
1990)). 

Plaintiffs contend that Commerce’s conclusions that their PRC sup- 
pliers knew or should have known of the United States destination of 
the merchandise are not supported by substantial evidence. Pl.s’ Br. at 
10-19. Plaintiffs argue that they were the first sellers in the chain of dis- 
tribution to know that the merchandise they sold was destined for the 
United States, and are therefore entitled to separate dumping margins 
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under Commerce practice, based upon the price at which they sold the 
merchandise to their U.S, customers. Id. 

Commerce argues that Plaintiffs’ suppliers did know, or should have 
known, at the time of the sale, that the United States was the ultimate 
destination of the merchandise purchased. Def.’s Br. at 13-30. Com- 
merce therefore argues that USP is properly based on the sales of those 
suppliers. Id. 


A. He-Ro: 


As to Plaintiff He-Ro, the record reveals the following: He-Ro received 
KMn0O, orders from its U.S. customers. Admin. R., Pub. Doc. No. 113, 
Fi. 22, Frs. 1-2.! Certain of these orders included specific labeling 
instructions, which included United States Department of Transporta- 
tion (“DOT”) specifications and Occupational Safety and Health 
Administration (“OSHA”) requirements. Id. at Exh. 1, Frs. 12, 14; and 
at Exh. 2., Frs. 31, 37-38, 40-42, 46-47. During the review period, He- 
Ro also sold merchandise to customers in Brazil, Egypt, and the Nether- 
lands. Admin. R., Con. Doc. No. 6 at Exhs. 2 and 3, Fi. 34, Frs. 28-35. A 
majority of He-Ro’s sales during the review period ({ | percent), were 
to the United States. Admin. R., Con. Doc. No. 6, Fi. 34, Fr. 11. Once He- 
Ro received an order, it contacted China National Chemicals Import and 
Export Corporation (“Sinochem”) and negotiated the purchase of the 
exact amount needed to fill the order. Admin. R., Pub. Doc. No. 113, Fi. 
22, Fr. 2; Con. Doc. No. 6, Fi. 34, Fr. 8. He-Ro purchased at least a portion 
ofits KMnO,fromthe[ | branch of Sinochem, which Sinochem claims 
is not related to certain other Sinochem branches. Admin. R., Pub. Doc. 
No. 59, Fi. 14, Fr. 82; Con. Doc. No. 17, Fi. 41, Frs. 15-16. The manufac- 
turer, [ J]; Admin. R., Con. Doc. No. 6, Fi. 34, Fr. 8, then packed and 
blocked the KMnQ,j in a full container load, sealed it and made it ready 
for ocean shipment. Admin. R., Pub. Doc. No. 113, Fi. 22, Frs. 2, 7. He- 
Ro stated in its questionnaire response that the packing and labeling 
were identical for both its U.S. and its third country shipments. Admin. 
R., Pub. Doc. No. 113, Fi. 22, Fr. 7. A freight forwarder then delivered 
the merchandise directly to the dock in Hong Kong for loading onto the 
vessel. Admin. R., Pub. Doc. No. 113, Fi. 22, Fr. 3. He-Ro paid its PRC 
supplier for its United States sales in U.S. dollars. Id., Fi. 22, Fr. 7. 

He-Ro stated in its questionnaire response that the PRC manufac- 
turer and import-export company did not know or have reason to know 
of the ultimate destination of the merchandise. Admin. R., Pub. Doc. No. 
38, Fi. 10, Frs. 55-56. Sinochem stated in its response that its Shandong 
branch was aware that it was selling to a U.S. customer, although it was 
unaware of the ultimate destination. Admin. R., Pub. Doc. No. 30, Fi. 9, 
Fr. 6. Sinochem’s questionnaire response indicates that the destination 
of merchandise was New Orleans. Jd. Zunyi, a respondent producer 
which sold KMnQ, through Guizhou Provincial Chemicals Import and 


1 Citations to the Administrative Record are given as either “Admin. R., Pub. Doc. No. ,” for the public version of 
the record, and “Admin. R., Con. Doc. No. ,” for the confidential version of the record. “Fi. ,” and “Fr. a 
refer to fiche and frame, respectively. 
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Export Corporation (“Guizhou”), and Guilin Regional Import and 
Export Company (“Guilin”), stated that it asked about and received, 
from these trading companies, information concerning the destination 
of the merchandise when it received its orders. Admin. R., Con. Doc. No. 
11, Fi. 38, Frs. 4, 7. 

To supports its position, Commerce points to the specific labeling 
instructions requested by each customer regarding DOT and OSHA 
requirements. Def.’s Br. at 25-26. Commerce argues that U.S. dollar 
purchases suggest a U.S. destination. Def.’s Br. at 26. Commerce also 
points to a statement by Sinochem that its Shandong branch was aware 
that it was selling to a U.S. customer, although unaware of the ultimate 
destination. Id. at 26-27. Commerce argues that producer Zunyi’s 
knowledge of the U.S. destination of the merchandise it sold is indicative 
of a pattern of knowledge within the industry. Def.’s Br. at 28. Commerce 
argues that all of Sinochem’s branches are considered related, and that 
Sinochem has not demonstrated otherwise. Def.’s Br. at 27. 

Plaintiff He-Ro counters that Sinochem specifically stated in its 
response, that Shandong branch was not aware of the ultimate destina- 
tion. Pl.s’ Br. at 16-17; Plaintiffs’ Reply Brief (“Pl.s’ Repl. Br.”), at 
12-13. Furthermore, He-Ro argues that Commerce did not investigate 
the [ | branch or the producers listed by He-Ro in its response, even 
though Commerce had the obligation to do so. Pl.s’ Repl. Br. at 8-9. Thus 
He-Ro asserts that Commerce’s conclusions about He-Ro’s supplier’s 
knowledge are based purely on speculation, and are not supported by 
the record. Id. He-Ro therefore argues that a remand is necessary so 
that Commerce may question its producers and suppliers to determine 
whether they knew or should have known of the U.S. destination of the 
KMn0O,j sold by He-Ro. Jd. at 23. 

The record contains evidence adequate to support Commerce’s con- 
clusion that He-Ro’s suppliers knew of the U.S. destination of the mer- 
chandise during the given review period. The Court finds that the 
special order purchase practices used by He-Ro and the specific labeling 
instructions relaying DOT and OSHA requirements indicate that the 
manufacturer and its trading company knew or should have known of 
the U.S. destination of the merchandise sold to He-Ro. Moreover, where 
[ percent of all orders are destined for U.S., the fact that the remain- 
ing[ | percent of merchandise destined for third countries is packed 
and labeled the same does not significantly detract from the weight of 
the evidence in support of Commerce’s conclusion. Commerce’s pre- 
sumption that the various Sinochem branches are related has not been 
overcome by evidence on the record. Thus, the Court finds that the 
statement by the Shandong branch of Sinochem that’ it knew that it 
shipped to a U.S. customer but was unaware of the ultimate destination 
also supports Commerce’s conclusion that Sinochem knew or should 
have known of the U.S. destination of the exported KMnOx4. 

He-Ro’s argument that Shandong did not know of the ultimate des- 
tination does not significantly detract from the weight of the evidence in 
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support of Commerce’s conclusion. Similarly, He-Ro’s statements in its 
questionnaire response that the PRC manufacturer and import-export 
company did not know or have reason to know of the ultimate destina- 
tion of the merchandise does not significantly detract from the adequacy 
of the evidence of the labeling and ordering practices. 

The Court does not find persuasive the fact that the purchases were 
made in U.S. dollars, as many international transactions are conducted 
in U.S. dollars. The Court also does not find that producer Zunyi’s 
knowledge of the destination of merchandise it supplied to Guizhou and 
Guilin is adequate to support a conclusion that such knowledge is indic- 
ative of a pattern in the industry. Commerce’s very reason for assigning 
a country-wide BIA dumping rate to all producers and suppliers was 
because it received little or no information from any manufacturers but 
Zunyi. Final Results, 59 Fed. Reg. at 26629. Commerce cannot now 
claim evidence of a pattern when it in fact did not have evidence from 
which to ascertain such pattern. 

Lastly, Commerce is not obligated to make unreasonable efforts to 
gather information in support of its determination. Timken Co. v. 
United States, 16 CIT 142, 145, 788 F. Supp. 1216, 1219 (1992). Com- 
merce had already sent 15 questionnaires to PRC manufacturers and 
exporters, in addition to those sent to the PRC government, only 3 of 
which were returned. In the ordering and labeling practices of the resel- 
lers, and in Sinochem’s awareness it was selling to a U.S. customer, Com- 
merce had substantial evidence indicating knowledge on the part of 
Plaintiff's producers and suppliers. Plaintiffhad not produced evidence, 
other than its own statements that its suppliers did not know of the U.S. 
destination, which would have given Commerce reasonable grounds to 
further investigate the question of knowledge. Moreover, Plaintiff's 
suppliers were on notice that the PRC KMnO, dumping order was 
under review, and that their customer was listed as a reseller. Initiation, 
56 Fed. Reg. 6621 (Feb. 19, 1991); see A.N. Deringer, Inc. v. United States, 
13 CIT 812, 815-16, 723 F. Supp. 816, 820 (1989), aff'd, 904 F.2d 46 (Fed. 
Cir. 1990). Had they wanted to, these suppliers could have placed evi- 
dence on the record regarding whether they had knowledge of the U.S. 
destination, either by participating directly, or furnishing probative 
information to He-Ro. However, He-Ro’s suppliers apparently chose not 
to participate, or provide He-Ro with such information if it was avail- 
able. In light of these circumstances, it is not unreasonable for Com- 
merce not to question He-Ro’s suppliers. 

In sum, there is substantial evidence on the record to support Com- 
merce’s determination that He-Ro’s suppliers knew or should have 
known of the U.S. destination of merchandise. 


B. Yue Pak: 


The administrative record reveals that Plaintiff Yue Pak did not sell 
from inventory; rather each sale was negotiated with a PRC import-ex- 
port firm after receiving a confirmed orders. Admin. R., Pub. Doc. No. 
114, Fi. 22, Fr. 50. Thus Yue Pak purchased from the manufacturer the 
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exact quantities indicated in each customer’s order. Jd. Such orders con- 
tained explicit labeling instructions by the customer, which included “a 
separate ‘OXIDIZER’ label on each drum,” an OSHA label on each 
drum, and a label on each drum specifying that the “DRUM COMPLIES 
WITH DOT SPECIFICATIONS.” See, e.g., Admin. R., Pub. Doc. No. 
116, Fi. 23 , Frs. 10, 16-17, 19-20, 26, 31, 36-37. The oxidizer label con- 
tained a United States “800” telephone number for “CHEMTREC,” a 
U.S. chemical trade association. Id. at Exh. 3, Fi. 23, Fr. 42. During the 
review period, Yue Pak purchased all ofits KMnO,fromthe[ ]through 
“various Chinese import-export companies.” Admin. R., Con. Doc. No. 
5, Fi. 33, Fr. 8. Yue Pak purchased and received KMnQx4, FOB, Chinese 
warehouse, packed and labeled. Admin. R., Pub. Doc. No. 114, Fi. 22, 
Frs. 50, 53. Packing was identical for both U.S. and third country ship- 
ments. Id., Fi. 22, Fr. 53. PRC suppliers billed Yue Pak, and Yue Pak paid 
those bills in U.S. dollars. Jd. A freight forwarder hired by Yue Pak deliv- 
ered the packed merchandise to a dock in Hong Kong. Id., Fi. 22, Fr. 51. 
The merchandise was then blocked and braced in an ocean container 
and placed aboard a vessel for shipment to the U.S. IJd., Fi. 22, Frs. 
50-51. 

Yue Pak stated in its response that its PRC manufacturers and 
import-export companies did not know or have reason to know of the 
ultimate destination of the merchandise. Admin. R., Pub. Doc. No. 37, 
Fi. 10, Fr. 9. 

Commerce argues that the special order practices, as opposed to sel- 
ling from inventory, coupled with the fact that each U.S. order had spe- 
cific labeling instructions which customers from other countries were 
not likely to require provides meaningful indication that Yue Pak’s sup- 
pliers knew or should have known of the U.S. destination of the mer- 
chandise. Def.’s Br. at 21-22. Commerce further argues that the fact 
that Yue Pak’s supplier billed Yue Pak for these purchases in U.S. dollars 
suggests a U.S. destination. Id. at 22. 

Yue Pak argues that its statement in its questionnaire response that 
its suppliers did not know of the U.S. destination, and that packing is 
identical for U.S. and third country shipments are ignored by Commerce 
in the determination. Pl.s’ Repl. Br. at 14-15. Further, Yue Pak argues 
that there is nothing in the record that indicates that Yue Pak only put 
labels on the merchandise upon specific request. Jd. at 15. In addition, 
Yue Pak argues that evidence of billing in US. dollars is not adequate to 
support any conclusion about destination. Jd. at 16. Lastly, Yue Pak 
argues that Commerce failed to question its supplier, and as a result, 
should not be permitted to draw an adverse inference from the lack of 
information Commerce failed to gather. Id. at 16-17. 

The Court finds that the evidence cited by Plaintiff Yue Pak in support 
of its position does not significantly detract from the weight of the evi- 
dence cited by Commerce in support of its determination. As with He- 
Ro, the Court finds that the labeling content and ordering practices are 
adequate to support Commerce’s conclusions. Also, as the Court found 
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with He-Ro, billing in U.S. dollars is not adequate to support a conclu- 
sion about the destination of merchandise. In addition, it is not unrea- 
sonable for Commerce not to have sent a questionnaire to Yue Pak’s 
supplier. Accordingly, Commerce’s conclusion that Yue-Pak’s supplier 
knew or should have known of the U.S. destination of merchandise is 
supported by substantial evidence on the record. 

Plaintiffs point to Natural Bristle Paint Brushes and Brush Heads 
From the People’s Republic of China; Final Results of Antidumping 
Duty Administrative Review, 55 Fed. Reg. 42599, 42600 (Oct. 22, 1990), 
as establishing the standard for which Commerce may impute knowl- 
edge of the destination of merchandise to suppliers. In that case, Com- 
merce explained that the standard for imputed knowledge is high, and 
determined that when a reseller sells to countries other than the US., a 
U.S. purchaser’s product specifications for a fungible commodity are not 
enough to establish knowledge on the part of the manufacturer of the 
U.S. destination. See also Television Receivers, Monochrome and Color, 
From Japan; Final Results of Antidumping Duty Administrative 
Review, 58 Fed. Reg. 11211, 11216 (Feb. 24, 1993) (Standard for known 
or should have known is “high”). 

The Court is troubled by what appears to be a shifting standard used 
by Commerce to determine whether a particular party in the chain of 
distribution had knowledge about the destination of the purchased mer- 
chandise. After all, as pointed out, Commerce has in several previous 
determinations termed the standard for establishing knowledge as 
“high,” and conveniently made no mention of its “high” standard in 
establishing knowledge in this case. However, the Court is not in a posi- 
tion to say whether the records in those cases would have been enough to 
establish that those determinations were not supported by substantial 
evidence, let alone enough to hurdle the high standard purportedly used 
by Commerce. Nonetheless, the Court finds the evidence in this case 
adequate to support Commerce’s conclusion that Plaintiffs’ suppliers 
knew or should have known of the US. destination of the merchandise. 

Plaintiffs are required to demonstrate to the Court that Commerce’s 
determination is not supported by substantial evidence, or is otherwise 
not in accordance with law. Having failed to do so, Commerce’s use of 
supplier’s price to Plaintiffs as the USP is upheld. 


II. Foreign Market Value: 


The foreign market value of imported merchandise is typically deter- 
mined by home market sales. 19 U.S.C. § 1677b (a) (1) (A). However, 
when goods are delivered from an intermediate country prior to 
importation into the U.S., the intermediate country is treated as the 
exporting country, and sales in that country are used to determine FMV 
if— 


(1) a reseller purchases the merchandise from the manufacturer 
or producer of the merchandise, 
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(2) the manufacturer or producer of the merchandise does not 
know (at the time of the sale to such reseller) the country to which 
such reseller intends to export the merchandise, 


(3) the merchandise is exported by, or on behalf of, such reseller to 
a country other than the United States, 


(4) the merchandise enters the commerce of such country but is 
not substantially transformed in such country, and 
(5) the merchandise is subsequently exported to the United 
States, * * *. 
19 U.S.C. § 1677b (f) (1988). 

Plaintiffs argue that each of these criteria have been met and that 
they should be accorded intermediate country reseller status entitling 
them to separate rates. Pl.s’ Br. at 32. Plaintiffs further argue that since 
there were no sales of the subject merchandise in Hong Kong, sales to 
third countries other than the U.S. should have been used as the basis 
for calculating FMV pursuant to 19 U.S.C. § 1677b(a)(1)(B). Id. at 
32-33. 

As explained above, Commerce’s determination regarding whether 
the manufacturer knew or should have known that the merchandise 
was destined for the United States at the time of sale is supported by 
substantial evidence. Accordingly, Plaintiffs are unable to fulfill the 
second prong of the intermediate reseller exception under section 
1677b(f)(2). The Court need not now determine whether the other 
prongs of that provision have been satisfied. Commerce’s designation of 
the PRC as the country of export is therefore supported by substantial 
evidence and is otherwise in accordance with law. 


III. Best Information Available: 


Plaintiffs’ argue that because they were the first to know of the 
United States destination of the merchandise, and because they were 
cooperative in their responses, Commerce’s use of BIA is not supported 
by substantial evidence or otherwise in accordance with law. Pl.s’ Br. at 
19. Commerce argues that Plaintiffs are not entitled to separate rates, 
and that the uncooperativeness of the PRC KMn0Q, industry in the 
administrative review justified Commerce’s use of BIA in assigning a 
country-wide dumping margin. Def.’s Br. at 48, 52-53. 


The statute regarding best information available sets forth the fol- 
lowing: 


[T]he administering authority * * * shall, whenever a party or any 
other person refuses or is unable to produce information requested 
in a timely manner and in the form required, or otherwise signifi- 


cantly impedes an investigation, use the best information other- 
wise available. 


19 U.S.C. § 1677e (c) (1988). Commerce is afforded considerable defer- 
ence in determining what constitutes best information. Allied Signal 
Aerospace Co. v. United States, 996 F.2d 1185, 1191 (Fed. Cir. 1993), cert. 
denied, 1158.Ct. 722 (Jan. 9, 1995). Commerce’s methodology of assign- 
ing BIA to uncooperative respondents, and selecting as BIA the highest 
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rate from a previous administrative review has been held permissible 
under the law. Allied Signal at 1191-92, (citing Rhone Poulenc, Inc. v. 
United States, 899 F.2d 1185, 1190 (Fed. Cir. 1990)). Furthermore, when 
resellers choose to use uncooperative suppliers that are under a dump- 
ing order, it is irrelevant that such resellers are cooperative in their 
questionnaire responses. Peer Bearing Co. v. U.S., 16 CIT 799, 805-806, 
800 F. Supp. 959, 965 (1992). 

In the instant case, the record is clear that Commerce received little or 
no response from the PRC manufacturers. Of the 15 manufacturing and 
exporting firms sent questionnaires, only 3 responded. Preliminary 
Results, 58 Fed. Reg. at 69330-31. The ITA is therefore justified in using 
BIA against the industry, and assigning the highest rate from the pre- 
vious administrative review. Moreover, as discussed above, Plaintiffs’ 
suppliers knew or should have known that the merchandise was des- 
tined for the United States. Plaintiffs therefore are not entitled to rates 
separate from the PRC industry. Accordingly, Commerce’s use of a BIA 
rate of 128.94 percent against all suppliers country-wide, as well as their 
resellers, is supported by substantial evidence on the record and is 
otherwise in accordance with law. 


IV. Newly Submitted Information: 


Plaintiffs argue that information submitted in their pre-hearing 
briefs was improperly deleted and not considered by the ITA. Pl.s’ Br. at 
31. Plaintiffs argue that under the law, the ITA had a choice of either 
waiving its rule regarding the submission of additional information by 
an interested party, or gathering the updated information on its own. Id. 
at 28. 

Commerce argues that the portions of Plaintiffs briefs which were 
deleted consisted of factual information which was filed after the dead- 
line for such submissions and therefore properly rejected. Def.’s Br. at 
54-59. 

Defendant and Defendant-Intervenor argues that the ITA properly 
excluded Plaintiffs’ information because it was submitted long after the 
deadline, it was not certified as accurate and complete, and it did not 
constitute mere corrections of clerical errors or methodological flaws. 
Def.’s Br. at 54-68; Intervenor’s Response to Plaintiffs’ 56.1 Motion For 
Judgment Upon Agency Record (“Int.’s Br.”), at 8-18. 

Section 1677f (e) addresses the timeliness of submissions and 
requires as follows: 


Information shall be submitted to the administering authority or 
the Commission during the course of a proceeding on a timely basis 
and shall be subject to comment by other parties within such reason- 
able time as the administering authority or the Commission shall 
provide. If information is submitted without an adequate opportu- 
nity for other parties to comment thereon, the administering author- 
ity or the Commission may return the information to the party 
submitting it and not consider it. 
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19 U.S.C. 1677f (e) (1988 & Supp. V 1993) (emphasis added). Thus the 
ITA is vested with discretion in rejecting information not timely sub- 
mitted. In addition, 19 U.S.C. § 1675(f) (1988) provides that interested 
parties shall have the opportunity to present their views regarding min- 
isterial errors in final determinations. 

The regulations governing the submission of information do not per- 
mit Commerce to consider factual information beyond 180 days after 
the date of publication of the notice of initiation, or after the publication 
of notice of preliminary results unless such factual information is 
requested by Commerce. 19 C.FR. § 353.31(a)(ii). Commerce normally 
will not consider or retain in the record unsolicited questionnaire 
responses, and in no event will Commerce consider questionnaire 
responses submitted after the date of publication of the preliminary 
determination. 19 C.FR. § 353.31(b)(2). 

This Court has held that a remand of a final determination is 
appropriate for incorporation of corrections if an error is so egregious 
and so obvious that failure to correct it would amount to an abuse of 
discretion. Tehnoimportexport v. United States, 15 CIT 250, 258-59, 766 
F. Supp. 1169, 1178 (1991). More recently, the Court of Appeals for the 
Federal Circuit has held that a remand is proper where errors on the 
part of arespondent are inadvertent, and not the result of errors in judg- 
ment. NTN Bearing Corp. v. United States, 74 F.3d 1205, 1208-09 (Fed. 
Cir. 1995). 

In this case, Plaintiffs submitted factual information not previously 
presented in their questionnaire responses after the date of notice of the 
preliminary determination. This submission therefore violated the pro- 
visions of 19 C.ER. § 353.31, and Commerce acted within the discretion 
vested it under 19 U.S.C. § 1677f (e) when it chose not to consider such 
information. Moreover, this information was not submitted to correct 
ministerial errors in a final determination, so as to be received under the 
provisions of 19 U.S.C. § 1675 (f), or to correct errors so egregious and 
obvious, so as to invoke Tehnoimportexport. Indeed, this Court specifi- 
cally found that the ITA’s use of Thailand as a surrogate country was not 
erroneous in the previous 1989 administrative review. Novachem, Inc. v. 
United States, 16 CIT 782, 787, 797 F. Supp. 1033, 1037 (1992). The 
information contained in Plaintiffs’ prehearing briefs was offered to 
support a determination in favor of reseller and third country rates, and 
as such was the result of an error in judgment, not the result of an inad- 
vertency. It is therefore not the sort of information permissible under 
the statute, regulations, and case law. Accordingly, Commerce’s actions 


are supported by substantial evidence on the record and are otherwise 
in accordance with law. 


CONCLUSION 


For the foregoing reasons, Commerce’s determination in this case is 
supported by substantial evidence on the record and otherwise in accor- 
dance with law, and is therefore sustained. Plaintiffs’ motion for judg- 
ment upon the agency record is denied. This case is dismissed. 
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Assistant Chief Counsel, United States Customs Service, of counsel, for defendant. 


OPINION AND ORDER 


NEWMAN, Senior Judge: The issue presented concerns the proper tar- 
iff classification and rate of duty to be assessed by the United States Cus- 
toms Service (“Customs”) on merchandise described by plaintiff as 
“Shark Cartilage Protein Food Grade,” imported during 1993. Jurisdic- 
tion is predicated on 28 U.S.C. § 1581(a), and therefore Customs’ classi- 
fication is subject to de novo review by this court in accordance with 28 


U.S.C. § 2636. Currently before the court are cross-motions for sum- 
mary judgment. 

The merchandise in question was classified by Customs under sub- 
heading 2106.90.65 of the Harmonized Tariff Schedule of the United 
States (“HTSUS”), which applies to “food preparations not elsewhere 
specified or included,” and duty was assessed at the rate of 10 per cen- 
tum ad valorem. Plaintiff, the importer of record, maintains that the 
shark cartilage contained in its product should be considered to be 
“fish.” Therefore, plaintiff reasons, the classification by Customs under 
subheading 2106.90.65, HTSUS is precluded by virtue of Chapter 21 
Note 1(e) which specifically states that the chapter does not apply to 
food preparations containing more than 20 percent by weight of “fish.” 

Plaintiff suggests four alternative classifications. First, plaintiff 
asserts that its product should be classified under subheading 
1603.00.90, HTSUS, which provides for “extracts and juices of meat, 
fish or crustaceans, molluscs or other aquatic invertebrates.” In the 
alternative, plaintiff claims that its merchandise can be classified under 
either subheading 0305.10.20 or subheading 0305.59.20, HTSUS. Sub- 
heading 0305.10.10 applies to “Flours, meals and pellets of fish, fit for 
human consumption: In bulk or in immediate containers weighing with 
their contents over 6.8 kg each.” Subheading 0305.59.20 describes 
“(dried fish, whether or not salted but not smoked: Other: Shark fins.” 
Finally, plaintiff argues that at the very least the merchandise should be 
classified under subheading 0410.00.00, HTSUS, a basket provision for 
“edible products of animal origin, not elsewhere specified or included.” 
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In its cross-motion for summary judgment, defendant insists that 
shark cartilage, in the form imported by plaintiff is not “fish,” and 
therefore, the exclusion found in Chapter 21, Note 1(e) is inapplicable. 
Defendant further responds that plaintiffs alternative classifications 
are incorrect as a matter of law since the product cannot be properly 
classified under the various “fish” subheading advanced by plaintiff. 
Lastly, defendant argues that plaintiff's product cannot properly be 
classified under the proposed basket provision because the product is 
properly described by Customs’ proposed classification. 


UNDISPUTED FACTS 


The parties agree that there is no genuine dispute as to any material 
fact. Plaintiff's Memorandum of Law in Support of Summary Judge- 
ment, p. 9; Defendant’s Response and Cross-Motion for Summary Judg- 
ment, p. 7. Plaintiff imports merchandise consisting of between 52% 
and 60% by weight shark fin cartilage, and between 40% and 48% dex- 
trin. The product is then processed by shredding the shark fin cartilage 
and subjecting it to a protease which removes impurities such as ash, 
thereby yielding purified and soluble shark cartilage. An enzyme is 
added to the cartilage in order to extract and concentrate the mucopoly- 
saccharides. The cartilage is deodorized, decolored, and filtered. Dex- 
trin, which serves as a drying agent, is subsequently added and the 
resulting product is sterilized and dried. After it is shredded, the carti- 
lage is put through a spray dryer. The sole purpose for the addition of 
dextrin is to avoid any clogging of the spray dryer by the cartilage. After 
this process is completed the mixture is exported to the United States in 
40 kilogram drums. The product is then sold by Marcor to third parties 
who repackage the merchandise in bottles and in capsules and sell it, 
otherwise unchanged, as a nutritional supplement. 


DISCUSSION 


Under the rules of this Court, summary judgment is appropriate “if 
the pleadings, depositions, answers to interrogatories, and admissions 
on file, together with the affidavits, if any show that there is no genuine 
issue as to any material fact and that the moving party is entitled to 
judgment as a matter of law.” USCIT R. 56(d). The court agrees with the 
parties that there are no genuine material factual issues in dispute, and 
that the issues of law raised may appropriately be resolved by summary 
judgment. Lynteq, Inc. v. United States, 976 F.2d 693 (Fed Cir. 1992); 
Mingus Constructors Inc. v. United States, 812 F.2d 1387 (Fed.Cir. 
1987); Totes Inc. v. United States, 18CIT___, 865 FSupp. 867, 870 (CIT 
1994), aff'd, 69 F.3d 495 (Fed Cir. 1995). In making the determination as 
to where plaintiff's product is properly classified under the HTSUS, the 
Court must consider whether “the government’s classification is cor- 
rect, both independently and in comparison with the importer’s alterna- 
tive.” Jarvis Clark Co. v. United States, 733 F.2d 873, 878, reh’g denied, 
739 F.2d 628 (Fed.Cir. 1984). 
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With respect to the classification, defendant seeks reliance on the 
statutory presumption of correctness. See, 28 U.S.C. § 2639(a)(1). The 
Federal Circuit, however, has expressly stated that when there is “no 
factual dispute between the parties, the presumption of correctness is 
not relevant.” Goodman Manufacturing, L.P, v. United States, 69 F.3d 
505, 508 (Fed Cir. 1995)(stating that the “statutory presumption, found 
in 28 U.S.C. § 2639(a)(1), that Customs’ decisions have a proper factual 
basis unless the opposing party proves otherwise” was not applicable in 
a summary judgment context)(emphasis added). Since this matter is 
before the court on summary judgment cross-motions, the only ques- 
tions to be resolved are legal in nature, and there are no genuine issues 
of material facts before the court. Thus, the presumption of correctness 
plays no role with respect to the claims raised in this case. 


A 
For the following reasons, the court finds Customs’ classification 
assigned to plaintiff's product to be incorrect. This determination turns 
on the meaning of the term “fish.” Customs classified the shark carti- 
lage product under Heading 2106, HTSUS, which includes “Food prepa- 
rations not elsewhere specified or included.” However, Chapter 21, Note 
1(e), provides that the chapter does not include: 


(e) Food preparations, other than the products described in head- 
ing 2103 or 2104 containing more than 20 percent by weight of sau- 
sage, meat, meat offal, blood, fish or crustaceans, molluscs or other 
aquatic invertebrates, or any combination thereof (chapter 16). 

Under Rule 1 of the General Rules of Interpretation (“GRI”) of the 
HTSUS, “for legal purposes, classification shall be determined accord- 
ing to the terms of the headings and any relative section or chapter 
notes.” Since the GRI’s are part of the HTSUS and are considered to be 
statutory provisions for all purposes, the court must first consider the 
heading and chapter notes of Chapter 21. See 19 U.S.C. §§ 1204(a) and 
1204(c). Hence, if plaintiff's product contains 20% or more of “fish,” 
then necessarily Customs’ classification fails as a matter of law. 
Plaintiff maintains that the term “fish,” as used in Note 1(e) to Chap- 
ter 21 includes the shark cartilage product it imports. While both parties 
agree that the shark is a fish, defendant responds that “although the 
imported merchandise may contain more than 20 percent of material 
derived from shark fin cartilage, it does not contain over 20 percent 
fish.” Defendant’s Memorandum in Opposition to Plaintiff's Motion for 
Summary Judgment, p. 11. The term “fish” as used in Note 1(e) is itself 
statutorily undefined. “It is well settled that the meaning of tariff terms 
is a question of law, while the determination whether a particular item 
fits within that meaning is a question of fact.” E.M. Chemicals v. United 
States, 920 F2d 910 (Fed. Cir. 1990); Stewart-Warner Corp. v. United 
States, 748 F.2d 663 (Fed Cir. 1984); Marubeni v. United States, 19 CIT 
____, 905 F. Supp. 1101, 1105 (CIT 1995). Thus, the determination of 
what “fish” means in the context of Note 1(e) is a question of law for this 
court to determine. Hafele America Co. Ltd. v. United States, 18 CIT 
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__, 870 F. Supp. 352; 354(CIT 1994)(meaning of a tariff term is 
appropriate for summary judgment resolution). 

Tariff terms that are statutorily undefined are construed in accor- 
dance with their common and popular meaning, in the absence of a 
proven commercial meaning different from the common meaning or 
contrary legislative intent: Lynteq, Inc. v. United States, 976 F.2d 693, 
697 (Fed. Cir. 1992). Here, each party offers a different common mean- 
ing for the term “fish.” Defendant alleges that the definition of “fish” is 
limited to “flesh of fishes.” Defendant’s Memorandum in Opposition, p. 
12. Clearly, cartilage is not “flesh,” and therefore, if defendant’s defini- 
tion is accepted as the common meaning of “fish,” plaintiff's product 
would not fall under the exclusion articulated in Note 1(e). On the other 
hand, plaintiff contends that defendant’s definition is far more limited 
than was intended by the HTSUS. While agreeing, that “flesh of fish” 
properly falls within the common meaning of the term “fish,” plaintiff 
argues that the definition was intended to be broader in scope and 
includes all parts of the fish. In resolving this dispute, the court finds 
that the clear intent of Congress was to apply a broad definition to the 
term “fish.” ; 

“As with any statute, construction of a tariff provision must begin 
with a consideration of the statutory language itself.” Trans-Border 
Custom Service v. United States, 18 CIT _, 843 FSupp. 1482, 1485 
(CIT 1994), aff'd, 76 F.3d 354 (Fed Cir. 1996); See, Consumer Products 
Safety Commission v. GTE Sylvania Inc., 447 U.S. 102, 108 (1988); 
Anhydriedes & Chemicals, Inc. v. United States, 20 CIT____, Slip Op. 
96-49 (March 7, 1996)(to consider the proper classification, the court 
must begin with the plain language of the statute). Where the language 
of a statute demonstrates a clear intent of Congress, that intent is 
regarded as conclusive. Negonsott v. Samuels, 113 S.Ct. 1119, 1122-23 
(1993); Norfolk and Western Ry. Co. v. United States, 18 CIT ___, 869 
F.Supp. 974, 979 (CIT 1994), aff'd, 923 F.2d 835 (Fed Cir. 1995). 

While each definition proffered by the parties is plausible under Note 
1(e), the fact that there are two possible definitions does not in of itself 
render the statute ambiguous. It is well settled that “ambiguity is acrea- 
ture not of definitional possibilities but of statutory context.” Brown v. 
Gardner, 115 S.Ct. 552, 555 (1994). When. engaging in statutory 
construction, the court must look to the entire context of the relevant 
section of the statute and not merely to the individual word. King v. St. 
Vincent’s Hosp., 502 U.S. 215, 220 -221 n. 9 (1991)(“The meaning of 
statutory language, plain or not, depends on context”); McCarthy. v. 
Bronson, 500 U.S. 136, 139 (1991)(statutory language is determined by 
reading the statute as a whole). “When a tariff term has various defini- 
tions or meanings and has broad and narrow interpretations, the court 
must determine which definition best invokes the legislative intent.” 
Marubeni America Corp. v. United States, 19 CIT __, 905 FSupp. 
1101, 1105 (CIT 1995); see also, Richards Medical Co. v. United States, 
910 F2d 828, 830-31 (Fed Cir. 1990); Clipper Belt Lacer’Co., Inc. v. 
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United States, 15 CIT 146, 150, 738 FSupp. 528, 534 (CIT 1990), aff'd, 
923 F.2d 835 (Fed Cir. 1991). In this case, the context of Note 1(e) in 
which the term “fish” is used negates defendant’s restrictive definition. 
After reviewing the specific text in which the term “fish” appears in 
Note 1(e), it is apparent that Congress had no intention to limit the defi- 
nition of “fish” to simply the flesh of the animal. Note 1(e) specifically 
excludes from Chapter 21, all products which contain more than 20% by 
weight of sausage, meat, meat offal, blood, fish, etc. In the context in 
which “fish” is used in Note 1(e), defendant’s definition is incorrect. By 
examining what items were included in this Note, it becomes readily 
apparent that the provision was meant to include all of the edible as well 
as inedible portions of animals. More, because the Note is not limited to 
“meat,” which is commonly understood as the flesh of animals, but also 
includes such terms as “meat offal” and “blood,” the provision obviously 
sought to encompass more than merely the flesh of animals. See, Ame- 
liotex, Inc. v. United States, 565 F.2d 674, 677 (Fed. Cir. 1972)(“Congress 
is presumed not to have used superfluous words in a statute.”). 
Inclusion of the term meat offal in the provision is particularly note- 
worthy. Meat offal is defined as “the parts of a butchered animal 
removed in dressing it, esp. The inedible parts as (in American packing 
houses) the digestive tract, blood, lungs, and feet, and in cattle and 
sheep also the head, used as raw material for further manufacture, usu- 
ally into inedible products.” See, Webster’s New International Dictio- 
nary, 2d edition. Similarly, the inclusion of the term “blood” indicates 
that the intention of Note 1(e) is to exclude from classification under 
Chapter 21 any product containing more than 20 percent by weight of 
portions of the animal other than the flesh. There is no rational reason 
why the court should presume that this provision intended a different 
meaning for fish as opposed to any other animal. Considering that the 
term “fish” may include the animal as a whole, it is understandable that 
Congress did not feel the need to also include terms such as “fish offal” 
or any other term descriptive of anything less than the entire fish. 
Along the same lines, it is conceivable that if the tariff provision 
applied only to flesh of fish, as defendant alleges, Congress could have 
made that restriction clear by using only the term “meat,” which is com- 
monly understood as the flesh of animals. Flesh of fish could be and is 
called meat within the HTSUS language. See, Explanatory Note 
03.04(1)(defining “fillet of fish” as the meat of the fish). Instead, the 
intention was to include in Note 1(e), all parts of the animal, thus the 
specific delineation of “meat” “meat offal,” “sausage,” and “blood.” In 
this context, the only reasonable interpretation of the Chapter Note’s 
language is that “fish” was intended to mean the whole body of a fish. 
It is noteworthy that defendant’s proposed definition of “fish” is very 
similar to the definition set forth in the Explanatory Notes for “fish fil- 
lets.” Fish fillets are defined as “the strips of meat cut parallel to the 
backbone of the fish and constituting the right or left side of a fish inso- 
far as the head, guts, fins (dorsal, anal, caudal, ventral, pectoral) and 
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bones (spinal column or main backbone, ventral or costal bones, bran- 
chial bone or stapes, etc.) have been removed and the two sides are not 
joined together, for example by the back or belly.” Explanatory Notes, 
03.04(1)(emphasis added). Plainly, “fish fillets” refer only to the flesh or 
meat of the fish, yet the term “fish fillets” was not used in Note 1(e). 
Therefore, it can be concluded that by using the term “fish,” rather than 
“fish fillets,” Congress sought the definition of “fish” under the HTSUS 
to by more expansive than simply the flesh or meat of a fish. See gener- 
ally, Chicago v. Environmental Defense Fund, 114 S.Ct. 1588, 1593 
(1994)(“It is generally presumed that Congress acts intentionally and 
purposely when it includes particular language in one section of a stat- 
ute but omits it in another.”). 

Defendant offers no explanation as to why bones of all other animals 
would be included in the Chapter Note’s prohibition by virtue of the 
broad term “meat offal,” yet the skeletal structure of a fish would be 
excluded. To accept the limited definition of “fish” offered by defendant 
would not only run afoul with the context of the statute, but would 
create an anomalous result which is to be avoided. Defendant’s pro- 
posed definition assumes an intention for “fish,” as it appears in Note 
1(e), to be limited only to the flesh of fish when there exists no evidence 
of such an intention. When a possible definition is at variance with the 
demonstrated legislative intent, it is the intent of the legislature which 
is to be followed. Kyocera International, Inc. v. United States, 2 CIT 91, 
96, 527 FSupp. 337 (CIT 1981), aff'd, 681 F.2d 796 (Fed Cir. 1982); see 
also, Sturm, Customs Law & Administration, § 51.4 at 47 (“the fact that 
inconsistent or absurd results may flow from one construction and not 
another will often lead the court to adopt the latter as most likely expres- 
sing the legislative intent”). Consequently, because defendant’s limited 
definition of “fish” would frustrate the intent of the provision based on 
the context of its language, thereby creating an anomalous result, the 
court rejects that definition and finds that “fish” in the context of Note 
1(e) includes any parts of the fish, including the skeletal structure. 

The court bases this interpretation not only on the language of the 
tariff provision but also finds support in prior judicial authority. Deci- 
sions of both the Customs Court and Court of Customs Appeals provide 
guidance with respect to the term “fish.” Although there are no prior 
cases which specifically address the issue of shark cartilage classifica- 
tion, those few cases defining fish demonstrate that the term has never 
been narrowly defined. When deciding whether the sperm of a male her- 
ring constituted “fish,” the Court of Customs Appeals opined that : 


We believe that such a substance [male herring sperm] does not 
come within the common understanding of the term “fish.” It is 
merely a secretion of the fish and does not form any part of the flesh 
or organic structure. It is therefore not covered by the classification 
“all other fish” contained in the free list * * *. 
United States v. Carnegie, 8 Ct. Cust. Appls. 377, 378 (1918). Accord- 
ingly, for tariff purposes, the Carnegie court considered any part of a 
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fish’s “flesh or organic structure” to be “fish.” Under this judicial defini- 
tion of the term “fish,” cartilage, which is certainly part of a fish’s 
“organic structure” would be considered fish!. Similarly, other defini- 
tions of the term “fish” have been extended beyond merely the flesh of 
fish. When addressing what constituted “fish” for determining its 
weight, the Court of Customs Appeals held that all of the edible and 
inedible parts of fish should be considered to be “fish itself.” Rosenstein 
Bros. v. United States, 4 Cust. Court Appls. 401, 403 (1913). After point- 
ing out that the liquid in question was not artificially added, the court 
stated: 


This [liquid] content is in effect part of the fish. If allowance were 
sustained for the oil expressed from the fish, upon the ground 
claimed by appellant that it was useless and thrown away, we might 
well expect this case to be followed by claims for the heads, tails, 
fins, and bones of the fish, which likewise are not used and are 
thrown away. Of necessity all such nonedible parts enter into the 
weight and value of the fish as bought and sold and are part of the 
fish itself. 


Id. (emphasis added). Also of note is the fact that the Customs Court has 
previously stated that shark fin alone, from where plaintiff's cartilage is 
derived, is likewise considered to be part of “fish.” Ti Hang Lung & Co. 
v. United States, 32 Cust. Ct. 478, 480 (1954). 

Since defining fish solely as “flesh of fish” would contravene the 
intent of Congress as established by the context of Chapter 21 Note 1(e), 
would create an anomaly in the reading of the statute, and is not sup- 
ported by the historical judicial definitions of “fish,” the court rejects 
defendant’s narrow definition of that term. After a review of the statute 
and judicial precedents, the court finds that “fish” for the purpose of 
Chapter 21, Note 1(e), HTSUS includes the flesh or organic structure of 
the animal fish. Since shark fin cartilage falls under this definition of 
“fish,” the classification assigned to plaintiff's product by Customs is 
incorrect as a matter of law?. Accordingly, the court must now consider 
the proper classification for plaintiff's product. 


B 


Plaintiff proposes four alternative classifications for its product. Ini- 
tially, plaintiff maintains that the proper classification of its product 
would be under Chapter 16, HTSUS, entitled: “Preparations of meat, of 


1 Defendant attempts to argue that the “end product, [plaintiff's imported product] is not fish at all, but is instead a 
mixture of protein, mucopolysaccharides, and dextrin.” Defendant’s Brief, p. 14. This argument is unpersuasive and 
misleading considering the fact that any part of an animal can be described by a chemical analysis of its components 
without changing those components. Under such an analysis even if the product consisted entirely of shark flesh, 
which defendant concedes would be excluded from classification under Chapter 21, the flesh nonetheless could be 
claimed to be nothing but protein and fats. Such chemical analysis would not change the fact that the product in ques- 
tion was still the flesh of fish. Therefore, defendant’s reliance on the chemical breakdown of plaintiff's imported prod- 
uct is not relevant to the question of whether the cartilage should be consider “fish.” 


2 It is important to note that this decision does not classify plaintiff's entire product as “fish” but only holds that the 
imported product contains more than 20% of “fish.” 
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fish, or of crustaceans, molluscs or other aquatic invertebrates.” Plain- 
tiff argues that Heading 1603 is most applicable. It provides for: 


Extracts and juices of meat, fish, or crustaceans, molluscs or other 
aquatic invertebrate: 

1603.00.10 Clam juice 

1603.00.90 Other 


Unlike the prohibitions found in Chapter 21’s Note 1(e), the language 
of Chapter 16, Note 2, provides that “[flood preparations fall in this 
chapter provided that they contain more than 20 percent by weight of 
sausage, meat, meat offal, blood, fish or crustaceans, molluscs or other 
aquatic invertebrates, or any combination thereof.” Thus, as a prerequi- 
site for classification under Chapter 16, plaintiff's product must contain 
more than 20% of “fish.” For the reasons stated earlier, the court finds 
that plaintiff's product does contain more than 20% by weight of “fish.” 
Pointing to this Chapter Note, plaintiff insists that because its product 
contains more than 20% fish, “it is clear that the merchandise meets the 
definition of the headnote and should be classified under this provision 
[subheading 1603.00.90].” Plaintiff's Reply Memorandum, p. 12. In 
making this claim, plaintiffignores the fact that this Note only sets forth 
a prerequisite for classification under Chapter 16. While a product 
which consists of more than 20 percent fish, may be classified under 
Chapter 16, the product must still fit the specific descriptions of the 
items contained within the subheading. Contrary to plaintiff's argu- 
ment, the product may not be automatically classified under subhead- 
ing 1603.00.90, by virtue of the amount of fish contained in the product. 

Hence, the issue presented to the court by this proposed classification, 
is what constitutes an “extract?.” Defendant contends that even if the 
court were to find that the product contains more than twenty percent 
“fish,” itis not an extract and is therefore not classifiable under this pro- 
vision. For the following reasons, the court agrees that plaintiff's prod- 
uct is not an extract and therefore is not classifiable within subheading 
1603.00.90, HTSUS. 

When attempting to define a tariff term, the court may consult lexico- 
graphic and scientific resources. C.J. Van Houten & Zoon v. United 
States, 11 CIT 409, 410, 664 FSupp. 514, 516 (CIT), aff'd 835 F.2d 864 
(Fed Cir. 1987) The common thread running through the various dictio- 
nary definitions of “extract” is that an extract must maintain the 
essence of the main source. Extract is defined as: “a preparation con- 
taining the essence of the substance from which it is derived: Essence 
Concentrate.” Webster’s Third New International Dictionary; “a prepa- 
ration supposed to posses the virtue of the original substance in concen- 
trated form.” Webster’s New International Dictionary, 2nd Edition; and 
a “concentrated preparation of the essential constituents of a food, fla- 
voring, or other substance; concentrate.” The American Heritage Dic- 


3 Although this heading also covers juices, plaintiff makes no claim that its powdery product is a juice. Moreover, 
since juice is commonly understood to be a fluid, any claim that plaintiff's product is a juice would not withstand judicial 
scrutiny. 
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tionary, 2nd edition. While it is true that the merchandise in question is 
made up of approximately 50% of shark cartilage, the cartilage was 
treated with an enzyme, mixed with dextrin, which comprises almost 
half of the final product, produced in powdered form, is not concen- 
trated, and does not have the same odor, color or taste as simple shark fin 
cartilage. In comparing plaintiffs product with the general definitions 
of extract, it is clear that the product has not maintained the essense of 
the original shark cartilage. 

The Explanatory Notes to Heading 1603, HTSUS provide even more 
specific guidance as to the meaning of the term “extract.” These Notes 
constitute the Customs Cooperation Council’s official interpretation of 
the Harmonized System upon which the HTSUS was based. While cer- 
tainly not binding upon the court, the Explanatory Notes have been 
endorsed as “useful guides to understanding the HTSUS.” Ugg Interna- 
tional, Inc. v. United States, 17 CIT 79, 84, 813 FSupp. 848, 853 (CIT 
1993); see also, Marubeni Am.Corp v. United States, 35 F.3d 530, 535 n.3 
(Fed Cir. 1994); Mita Copystar Corp. v. United States, 17 CIT 374, 
378-79 (CIT 1993); Pfaff American Sales Corp. v. United States, 16 CIT 
1073, 1076 (CIT 1992). Because the Explanatory Notes specifically 
define and explain the term “extracts of fish” under this subheading, the 
court finds the Notes quite persuasive in determining what constitutes 
an extract. The Explanatory Notes state as follows: 


Though obtained from different sources, the extracts of this head- 
ing have very similar physical characteristics (appearance, odour, 
flavour, etc.) And chemical composition. 


The heading includes: 


* * ok * ok ok Bo 


(3) Extracts of fish or crustaceans, molluscs or other 
aquatic invertebrates. 

Extracts of fish are obtained, e.g., by concentrating water extracts 
of the flesh of herring or other fish or made from fish meal (whether 
or not defatted); during the production all or part of the constitu- 
ents which give the fishy taste (e.g., trimethylamine in the case of 
sea fish) may be eliminated and such extracts therefore have char- 
acteristics similar to those of meat extracts. 


* * * * * 3% 


Extracts are used for making certain food preparations such as 
soups (whether or not concentrated) and sauces. 


(emphasis in the original). 

Under this explanation of how to interpret the term extract, it is clear 
that plaintiff's product cannot be defined as such. Initially, an “extract” 
as defined in the Explanatory Notes is made specifically from either the 
flesh of fish or fish meal. Plaintiff’s product is shark cartilage and dex- 
trin, and is not derived from either the flesh of fish or fish meal. Thus, 
according to the guidance provided by the Explanatory Notes, this prod- 
uct cannot be considered to be an “extract.” 
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Moreover, nowhere in the Explanatory Notes is there an indication 
that anything other than water is concentrated to make the extract. 
Conversely, plaintiffs product is shark cartilage that is refined, pressur- 
ized, treated with an enzyme, and mixed with dextrin. Indeed, by plain- 
tiff’s own admission, its product is not “used for making certain food 
preparations such as soups (whether or not concentrated) and sauces” 
as contemplated by the Explanatory Notes. Therefore, predicated upon 
the available lexicographic resources and specific definition as set forth 
by the Explanatory Notes, the court finds that plaintiffs product is not 
an extract. Consequently, notwithstanding the fact that plaintiffs prod- 
uct contains more than 20% fish, classification under subheading 
1603.00.90 must be rejected because plaintiff's imported product can- 
not be considered to be an extract. 


C 


Plaintiff's next two proposed alternative classifications of its product 
fall under Heading 0305, HTSUS. This Heading covers: 


Fish, dried, salted or in brine; smoked fish, whether or not cooked 
before or during the smoking process; flours, meals and pellets of 
fish, fit for human consumption 


Under this Heading, plaintiff proposes two possible classifications. 
First, plaintiff argues that its product falls under subheading 
0305.10.20 which includes: “Flours, meals and pellets* of fish fit for 
human consumption: In bulk or in immediate containers weighing with 
their contents over 6.8 kg each.” For the following reasons, the court 
finds that plaintiff's product cannot be considered either fish flour or 
fish meal within the meaning of the subheading 0305.10.20. 

As previously stated, if a term in the tariff schedule is statutorily 
undefined, it will be assumed that Congress intended its commercial or 
common meaning, absent a demonstrated contrary intent. Despite pur- 
porting that its product constitutes the flour or meal of fish, plaintiff 
never offers any definition of those tariff terms related specifically to 
fish. The only definitions offered by plaintiff are for the generic term 
“meal” which it describes as “a powder produced by grinding” and “any 
ground or powdery substance.” Plaintiff's Reply Memorandum of Law, 
p. 14, fn. 7, citing, Oxford English Dictionary, 2d ed., vol. IX; Random 
House Dictionary of the English Language, 2d ed. It is well established, 
however, that the court will not accord significant weight to a dictionary 
definition which is vague or overly broad. Mitsubishi Electronics Amer- 
ica Inc. v. United States, 19 CIT___, 882 FSupp. 171, 174 (CIT 1995). 
While plaintiff's product could theoretically fall under the broad and 
generic definitions it puts forward, the court finds that such generic 
terms do not set forth the common meanings of fish flour or meal. See, 
Sumitronic Inc. v. United States, 19CIT _, Slip Op. 95-10 (January 


4 Both parties agree that plaintiff's product is not a “pellet” as described in the HTSUS. Chapter 3, Note 2 of the 
HTSUS provides that “[iJn this chapter the term “pellets” means products which have been agglomerated whether 


directly by compression or by the addition of a small quantity of binder.” Plaintiff's product has not been agglomerated 
and therefore cannot be considered a pellet. 
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31, 1995)(tariff provisions do not necessarily include everything that 
falls within their literal meaning). 

When describing the substances fish flour and meal®, virtuaily all 
sources defining these terms as specific entities state that they are used 
interchangeably with the more general term “fish protein concentrate.” 
See e.g., New Encyclopedia Britannica, Macropedia, Vol. 19, p. 289. 
(Defining fish flour as upgraded fish meal with the designated term fish 
protein concentrate); Kirk-Othmer, Encyclopedia of Chemical Technol- 
ogy, Vol. 19, p.337 (fish protein concentrate was originally known as fish 
flour); Webster II New Riverside University Dictionary, p. 482 (fish flour 
known interchangeably as fish protein concentrate). Moreover, whether 
known as fish flour, fish meal, or fish protein concentrate, as it is com- 
monly understood, the substance is prepared by using the whole fish or 
parts of a fish which invariably includes the flesh. Fish protein concen- 
trate has been defined as “prepared from whole fish or other aquatic ani- 
mals,” “prepared from edible-grade whole fish in accordance with food 


processing standards,” and described as “a stable, odourless, and color- 
less final product is made from white-fleshed fish species such as hake.” 
Van Nostrand’s Scientific Encyclopedia, 7th ed., p. 1164; Encyclopedia 
of Chemical Technology, at 337; Britannica at 289(emphasis added). 
Plaintiff's product uses shark fin cartilage, amuch more limited portion 
of the fish than is ordinarily contained in fish flour or meal. Additionally, 
the most common preparation of fish flours and meals is through either 


wet or dry rendering®. See, Van Nostrand’s at 1164; McGraw-Hill Dic- 
tionary of Scientific and Technical Terms, 4th ed., p.722 (“fish meal 
[FOOD ENG] A protein rich dried fool product produced from the ined- 
ible portions of fishes by dry or wet rendering”). 

In sum, plaintiff provides no support for its contention that powdered 
shark fin cartilage mixed with dextrin, constitutes fish flour or meal. 
Indeed, the wealth of authorities demonstrate that contrary to plain- 
tiff’s claim, fish flours and meals are made from the whole fish or at least 
portions of the fish which include the flesh. Since plaintiff's product con- 
tains no fish flesh and is nothing more than shark fin cartilage mixed 
with dextrin, it cannot be considered fish flour or meal as those terms 
are commonly understood. Moreover, the court is unaware of any 
authority that supports plaintiff's assertion that fish flour or meal, as it 
is commonly understood, is processed in the way plaintiff creates it 
product. Finally, in conjunction with all of these reasons why plaintiff's 
product does not constitute fish flour or meal, the court finds it signifi- 
cant that plaintiff does not market or advertise its product as either fish 


5 Fish meal, traditionally used as fertilizer and animal feed, is a lower grade of the substance commonly understood 
to be fish flour. 


6 “In the United States, two principal methods of reduction are used [to create fish flours and meals): (1) wet render- 
ing, in which the oil is removed before the fish material is dried; and (2) dry rendering in which the oil is removed after 
drying.” VanNostrand’s at 1164. Wet rendering requires the cooking of the fish and the pressing of the oil and other 
liquid before the fish is ultimately dried. Jd. Dry rendering involves loading the fish into a large cylindrical drier, the oil 
is then expressed and the remaining solid material is ground into meal or flour. Jd. While these are not necessarily the 
exclusive methods used to produce fish flour or meal, plaintiff provides no evidence that fish flour or meal, as commonly 
understood, is prepared in the same manner as its product. 
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flour or meal. Nadel & Sons Toy Corp. v. United States, 4 CIT 20, 22 
(1982)(manner of a product’s marketing is a factor to be considered in 
determining proper classification). For all of these reasons, the court 
finds that plaintiff's product cannot be classified under subheading 
0305.20.10, HTSUS. 

Plaintiff next contends that its product should be classified under a 
different provision of Heading 0305, HTSUS which provides for: 


Heading 0305 Fish, dried, salted or in brine; smoked fish, 
whether or not cooked before or during the smoking process; flours 
meals and pellets of fish, fit for human consumption: 

Dried fish, whether or not salted but not smoked: 

0305.51.00 Cod (Gadus morhua, Gadus ogac, Gadus 

macrocephalus) 
0305.59 Other: 
0305.59.20 Shark fins 


Specifically, plaintiff alleges that since its product is a mixture of dextrin 
and shark fin cartilage, it should be classified as “shark fins” under sub- 
heading 0305.59.20, HTSUS. While it is undisputed that the cartilage in 
plaintiff's product was obtained from a shark fin, the court finds that 
plaintiff's product does not constitute “Shark fins” as provided for 
under subheading 0305.59.20. 

The Explanatory Notes again provide guidance as to the extent of pro- 
cessing that was envisioned for shark fins under this tariff provision. As 
previously stated, while cognizant that the Explanatory Notes are not 
binding, the court nonetheless finds this Note persuasive and helpful in 
determining if plaintiffs product should properly be classified as “shark 
fins.” The Explanatory Notes state that: “Unskinned sharks fins, sim- 
ply dried, and parts of sharks’ fins which have been immersed in hot 
water, skinned or shredded before drying are classified in this heading.” 
Plainly, the expectation concerning the state of “shark fins” as described 
under the Explanatory Notes is that most of the fin will be utilized and 
the fin will be subjected to minimal processing. 

Plaintiff's product is far more prepared than the Explanatory Notes 
concerning shark fins contemplate. From plaintiff's statement of undis- 
puted facts, it is apparent that the shark fin cartilage is separated from 
the skin, meat, and all other parts of the original shark fin. Thus, the 
shark fin has been much more than “simply dried” and “skinned.” 
Indeed, all that is left of the fin is the skeletal structure, which is then 
subjected to additional processing. The cartilage is shredded, an enzyme 
is added to the cartilage to concentrate its mucopolysaccharides, it is 
mixed with dextrin, and spray dried causing the cartilage/dextrin mix- 
ture to end up in its final powder form. The Explanatory Notes do not 
offer any basis to expect that “shark fins” as defined by the HTSUS 
would be reduced to their skeletal structure, and certainly there is no 
contemplation of a mixture between the fin and another substance. 
Considering the extent of the metamorphosis the natural shark fin has 
undergone by the time it reaches its final state, it can no longer be said 
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that plaintiff's product bears the essential characteristics or is even rec- 
ognizable as “shark fin.” 

Here too, the court’s determination is supported by prior judicial 
authority construing the term “shark fin.” Resolving a remarkably sim- 
ilar issue, the Customs Court had to determine whether a product 
should be considered “shark fin” under the Tariff Act of 19307. Ti Hang 
Lung & Co. v. United States, 32 Cust. Ct. 478 (1954). There, the court 
found that: 


the fins must be boiled in hot water for approximately 2 to 3 hours 
before it is sufficiently soft that the outer skin and scum could be 
scraped off. The waste gelatinous matter is discarded so that only 
the inner meat, which is the edible substance is exposed * * *. After 
the boiling process and the scraping of the outer skin, the edible 
part is dried to permit its shipment in the condition of the imported 
merchandise * * * that is used in the preparation of “shark fin 
soup.” 


Id. at 479. After hearing about the processing that the shark fin was put 


through, the Customs Court found that the product could not be classi- 
fied as “shark fin” under the tariff provision. The court stated: 


The product before us has been subjected to a series of processes 
through which all identity as a shark fin has been destroyed, and an 
edible commodity has become available. The boiling and shredding 
precesses completely changed the form, appearance, and composi- 
tion of the crude shark fin and produced an advanced product, 
ready to eat and available for use in shark fin soup. 


Id. at 480. This court finds such reasoning persuasive in the case at bar. 
Plaintiff's product has been subjected to a much more detailed proces- 
sing than the shark fin in Ti Hang. In point of fact, all that is left of the 
original shark fin is the cartilage, which is not in any way distinguish- 
able from the shark cartilage obtained from any other part of the shark®. 
Moreover, after an enzyme is added to the cartilage and mixed with dex- 
trin, it is dried into powder form. The result is that plaintiff's product 
has one component which originally came from a shark fin, but after it is 
processed, what is left no longer resembles the original shark fin in any 
manner, nor can it be classified as such. 


D 
Plaintiff's final alternative classification is under subheading 
0410.00.00.00 which provides for “Edible products of animal origin, not 
elsewhere specified or included.” In support of this classification, plain- 


7 Significantly, the Tariff provision at issue in Ti Hang is quite similar to the provision plaintiff points to in the 
HTSUS. The relevant portion of the 1930 Act provided for “fish dried” and unsalted: Other, including “shark fins.” In 
the section of the HTSUS at issue, the Heading classifies Dried fish, whether or not salted but not smoked: 

Other: 
Shark Fins. 
Thus, considering the context in which the Ti Hang was addressing the issue, its reasoning is very persuasive.. 


8 Again, plaintiff's own exhibit demonstrates that its product bears little relation to shark fin in that plaintiff's prod- 
uct is marketed as “Shark Cartilage.” No reference is made to the fact that the shark cartilage in plaintiff's product was 
obtained from the fin of the shark. See, Gabarini, Supplemental Declaration, attachments. While not controlling, “the 
manner in which merchandise is advertised and marketed is a factor to be considered in determining its classification.” 
Dominion Ventures, Inc. v. United States, 10 CIT 411, 413 (1986). 
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tiff argues that even if the shark cartilage were not considered to be fish, 
“there is still no doubt that some portion of the merchandise is of animal 
origin and as demonstrated above, it is this component that gives the 
product its essential character.” Plaintiff's Memorandum in Support of 
Summary Judgment, p. 16. Additionally, plaintiff argues that because 
the subheading specifies “of animal origin,” it is more specific than Cus- 
toms’ classification which includes simply “food preparations not else- 
where specified or included.” The entirety of defendant’s argument 
responding to plaintiff's claim is merely one sentence stating: “[I]nas- 
much as the merchandise is described by subheading 2106.90.65, it can- 
not be classified in subheading 0410.00.00, HTSUS.” Defendant’s 
Memorandum in Support of its Motion for Summary Judgment, p. 24. 
The court disagrees with defendant’s statement and finds subheading 
0410.00.00, HTSUS to be the proper classification for plaintiff's 
product. 

For the reasons previously discussed, Customs’ classification of plain- 
tiff’s product under subheading 2106.90.65, HTSUS is, as a matter of 
law, incorrect?. Hence, the final issue with respect to subheading ques- 
tion 0410.00.00 is whether plaintiffs product falls within its ambit. The 
parties agree, and there can be no genuine dispute, that shark cartilage 
is of animal origin and it is edible. Further, it is of no moment that dex- 
trin is combined with the cartilage. As General Rule of Interpretation 
2(b) makes clear: 


Any reference in a heading to a material or substance shall be taken 
to include a reference to mixtures or combinations of that material 
or substance with other materials or substances. Any reference to 
goods of a given material or substance shall be taken to include a 
reference to goods consisting wholly or partly or such material or 
substance. The classification of goods consisting of more than one 
material or substance shall be according to the principles of rule 3. 


For the purposes of this classification, the applicable General Rule of 
Interpretation is 3(b) which provides in pertinent part that mixtures 
“shall be classified as if they consisted of the material or component 
which gives them their essential characteristic.” The only purpose 
served by the addition of dextrin is to prevent the cartilage from clog- 
ging the spray dryer. The value of the end product is derived solely from 


tis noteworthy that even if the court accepted defendant’s argument that plaintiff's product did not contain more 
than 20% by weight of “fish,” the correct classification would still remain under subheading 0410.00.00, HTSUS. Cus- 
toms’ classification under subheading 2106.10.00, HTSUS, provides for “Food preparations not elsewhere specified or 
included: Protein concentrates and textured protein substances.” Thus, the subheading covers any food preparation 
regardless of the source. Conversely, plaintiff's proposed classification under subheading 0410.00.00, HTSUS provides 
for “edible products of animal origin, not elsewhere specified or included.” (emphasis added). While plaintiff's product 
could be classified under either of these provision (assuming that Customs’ proposed classification was not statutorily 
barred), plaintiff's proposal is the more specific of the two subheadings because those products falling under 
0410.00.00 are limited to being of animal origin. Customs’ classification could include products of animal origin as well 
as any other origin. General Rule of Interpretation 3(a) provides that: 
When by application of rule 2(b) or for any other reason, goods are, prima facia, classifiable under two or more 
headings, classification shall be effected as follows: 
(a) The heading which provides the most specific description shall be preferred to headings providing a more 
general description. 
In this case, the imported product could fall under either of the subheading; however because subheading 410.00.00 


provides the more specific description, “of animal origin,” is the more appropriate subheading to describe plaintiff's 
product. 
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the cartilage and the added dextrin is nothing more than incidental. 
Since the cartilage is the substance that gives the product.its essential 
characteristic, for purposes of classification the product will be consid- 
ered to be wholly shark cartilage. See, General Rule of Interpretation 
3(b). Therefore, plaintiff's product clearly fits under subheading 
0410.00.00, HTSUS, because it is an edible product of animal origin and 
is not elsewhere specified or included, as contemplated by the subhead- 
ing. 


CONCLUSION 
For the foregoing reasons, the court finds that plaintiff's product was 
classified incorrectly and grants plaintiff's motion for summary judg- 
ment. Accordingly, defendant’s cross-motion for summary judgment is 
denied. 
Judgment will be entered for plaintiff and Customs is hereby directed 
to reliquidate plaintiff's product pursuant to this opinion. 
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OPINION 


RESTANI, Judge: Before the court are plaintiffs’ motions for class certi- 
fication.! The plaintiff class would comprise all persons who have paid 
harbor maintenance taxes under 26 U.S.C. § 4461 (1988 & Supp. V 1993) 
(the “Act”) in connection with exportation of commercial cargo.” 


BACKGROUND 


More than one thousand cases are now pending before the court 
asserting the unconstitutionality of the Act. Pursuant to a case manage- 
ment plan, all such actions are stayed, except for a test case which was 
decided by a three-judge panel of this court, United States Shoe Corp. v. 
United States, 907 F. Supp. 408 (Ct. Int’] Trade 1995). In U.S. Shoe 
Corp., the court found the Act unconstitutional as a tax upon exports 
prohibited by the Export Clause of the United States Constitution. U.S. 
Const. art I, § 9, cl. 5. A subsequent judgment enjoined enforcement of 
the act and awarded monetary damages. U.S. Shoe Corp. v. United 
States, Slip Op. 95-197 (Ct. Int’1 Trade Dec. 4, 1995), appeal docketed, 
No. 96-1210 (Fed. Cir. Feb. 14, 1996). A stay of enforcement of the judg- 
ment pending appeal was granted in U.S. Shoe Corp. v. United States, 
Slip Op. 95-199 (Ct. Int’] Trade Dec. 4, 1995). At least one similar action 
is pending in the United States District Court for the District of Mary- 
land, which is also stayed pending the appeal of U.S. Shoe Corp. Ameri- 
can Ass’n of Exporters and Importers, Inc. v. Bentson, No. 94-CV-1839 
(D. Md. filed July 1, 1994) (stay order issued Nov. 20, 1995). In addition, 
approximately twenty cases are pending in the United States Court of 
Federal Claims, the majority of which are stayed. See, e.g., E.I. DuPont 
de Nemours, Inc. v. United States, NO. 96-33 (Ct. Fed. Cl. filed Jan. 25, 
1996) (stay order pending appeal of U.S. Shoe Corp. granted Mar. 29, 
1996). Individual claims are purported to range from less than one 
hundred dollars to hundreds of thousands of dollars. The number of 
potential claimants may be as high as one hundred thousand. 


DISCUSSION 


As a threshold matter, the court must decide whether to rule now on 
the motion for class certification. USCIT Rule 23(c)(1) provides that 
“[a]ls soon as practicable after the commencement of an action brought 
as a class action, the court shall determine by order whether it is to be so 
maintained.” Given the controversy surrounding the applicable statute 
of limitations, see infra note 9, there may be some advantage to post- 
ponement because of the tolling effect of these actions.? The United 
States maintains, however, that, contrary to the court’s opinion in U.S. 


1The arguments are virtually identical in both captioned cases, although the description of the class differs, 


2 Mondial also seeks to represent the class of persons who are liable for such taxes and persons with claims relating to 
the same tax on passenger services. 


3 The Court of Appeals for the Federal Circuit appears to recognize that American Pipe & Constr. Co. v. Utah, 414 
USS. 538, 552-53 (1974) (holding statute of limitations tolled while trial court considers class certification), and Crown 
Cork & Seal Co. v. Parker, 462 U.S. 345, 353-54 (1983) (same), apply to suits against the United States. See Turner v. 
Merit Sys. Protection Bd., 806 F.2d 241, 245 (Fed. Cir. 1986); see also Barbieri v. United States, 15 Cl. Ct. 747 (1988) 
(holding that commencement of class action suit against Government in Claims Court tolled running of statute of 
limitations for all potential class members). 
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Shoe Corp., mandatory administrative procedures apply. See infra note 
8. There is no assurance that these suits will toll time limits for adminis- 
trative action, if it is required. This particular uncertainty weighs in 
favor of a prompt decision. 

Next, following entry of judgment in U.S. Shoe Corp., Slip Op. 95-197, 
the court ruled that interest runs from date of payment rather than date 
of judgment. U.S. Shoe Corp. v. United States, Slip Op. 96-32 (Ct. Int’] 
Trade Feb. 7, 1996). The court adopts that decision for purposes of these 
actions. The interest issue, however, like many issues in this case, is one 
of first impression. While the uncertainty caused by this circumstance is 
not enough to outweigh other considerations so as to lift the stays while 
the test case is resolved on appeal, it does influence the “[a]s soon as 
practicable” decision reached by the court. See USCIT Rule 23(c)(i). In 
sum, as there is no convincing reason to delay, it is “practicable” to 
decide the class certification issue now. 

The court finds that the basic prerequisites to a class action as set 
forth in USCIT Rule 23(a)are met.‘ First, the potential class members 
are so numerous that joinder of all members is impracticable. Second, 
there are questions of law or fact common to the class in that basic 
shared issues of jurisdiction, constitutionality, statute of limitations and 
liability for interest exist. Third, the court does not perceive its previous 
decisions in U.S. Shoe Corp. as removing the basic legal issues from the 
determination of typicality. Differences in claims for relief do not 
destroy typicality if the constitutional and other legal claims raised by 
the representative parties, and common to the class members, predomi- 
nate. See, e.g., Quinault Allottee Ass’n v. United States, 453 F.2d 1272, 
1276 (Ct. Cl. 1972). Fourth, the named plaintiffs and their counsel are 
fully capable of fairly and adequately protecting the interests of the 
class. Representative plaintiffs’ claims are substantial; no conflicts 
appear; and counsel are experienced. The real point of debate is 
whether, as a discretionary matter, a class action should be maintained 
under USCIT Rule 23(b). 

Given the pending appeal before the Federal Circuit, and the stays 
outstanding, it is unlikely that conflicting decisions could arise. There is 
also no limited fund problem. Thus, maintenance of a class action under 
Rule 23(b)(1) is likely inappropriate. Although attempts have been 
made to maintain these actions as Rule 23(b)(2) injunctive or declara- 
tory relief actions, the court finds maintenance thereunder inappropri- 
ate. This court has already granted injunctive and declaratory relief 
against the United States in U.S. Shoe Corp., Slip Op. 95-197, at 1-2. 
The United States is presumed to act regularly and in accordance with 


4USCIT Rule 23 is essentially the same as Fed .R. Civ. P 23. This court and the Federal Circuit, however, have not 
spoken frequently on the meaning of Fed. R. Civ. P. 23. Thus, the court has attempted to confine its analysis to the words 
of the Rule, rather than the case law of other courts. 
USCIT Rule 23(a), setting forth the prerequisites to a class action, reads as follows: 
One or more members of a class may sue or be sued as representative parties on behalf of all only if (1) the class is so 
numerous that joinder of all members is impracticable, (2) there are questions of law or fact common to the class, 
(3) the claims or defenses of the representative parties are typical of the claims.or defenses of the class, and (4) the 
representative parties will fairly and prmaninl s protect the interests of the class. 





70 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 21/22, MAY 29, 1996 


law. See Hoffman v. United States, 894 F.2d 380, 384 (Fed. Cir. 1990) 
(public officials are presumed to discharge their duties correctly, law- 
fully, and in good faith). The court has little doubt that the United States 
will cease to collect this tax in accordance with the court’s decision and 
make refund to the extent required by law, if that decision is sustained 
on appeal. The court resists the notion that it should certify a Rule 
23(b)(2) all-inclusive, non-opt out class under the guise that it could 
“enjoin the United States to make refunds.” At this point this matter is 
predominantly an action for monetary relief. As such, maintenance of 
the class action is most appropriately analyzed under Rule 23(b)(3).° 

Thus, the court must address the Rule 23(b)(3) factors of whether 
common issues of law and fact, as a practical matter, predominate over 
questions affecting individual members, and whether other methods 
are superior for the fair and efficient adjudication of the controversy. 
The issue of predominance is not determinative here. Important issues 
of law do exist, but they have largely been determined or will be deter- 
mined in another action. Numerous amici are participating in the 
appeal of U.S. Shoe Corp. Thus, it is unlikely that novel arguments 
would be made in other cases that could alter the outcome. Therefore, 
while common issues do exist, in this case the court’s function would 
likely involve overseeing resolution of individual claims for monetary 
relief. This may involve, however, common issues related to discovery, 
which are better resolved jointly. 

The crucial analysis resolves around the issue of superiority. The first 
subfactor pertinent to this finding is the interest of members of the 
putative class in controlling their own litigation. USCIT Rule 
23(b)(3)(A). It is clear that some of the largest claimants will opt out of 
the class. The court has no doubt, however, that many of the more 
numerous, smaller claimants have no interest in “controlling,” or even 
maintaining, individual actions. 

The next subfactor is the extent or nature of existing litigation by or 
against members of the class. USCIT Rule 23(b)(3)(B). As indicated, 
suits are ongoing and the test case has progressed to the appellate stage. 
This maturing litigation will provide the basis for resolving all of the 
filed claims. 

The third subfactor is the desirability of concentrating the litigation 
in one forum. USCIT Rule 23(b)(3)(C). The court has already deter- 
mined, and almost all the parties agree, that Congress has already con- 
centrated the litigation in this court, 26 U.S.C. § 4462(f)(2) (1988), and 


5 A class action, satisfying the prerequisites of USCIT Rule 23(a), may be maintained under USCIT Rule 23(b)(3) if 
the court finds that the questions of law or fact common to the members of the class predominate over any ques- 
tions affecting only individual members, and that a class action is superior to other available methods for the fair 
and efficient adjudication of the controversy. The matters pertinent to the findings include: (A) the interest of 
members of the class in individually controlling the prosecution or defense of separate actions; (B) the extent and 
nature of any litigation concerning the controversy already commenced by or against members of the class; (C) the 
desirability or undesirability of concentrating the litigation of the claims in the particular forum; (D) the difficul- 
ties likely to be encountered in the management of a class action. 

6 In a class action maintained under USCIT Rule 23(b)(3), potential class members will be excluded from the class 

action if request is made by a specified date. USCIT Rule 23(c)(2). 
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the chief judge has further concentrated it, with one exception,’ before 
this one judge. Class action is not necessary to accomplish this result. 

The final factor involves difficulties of management of a class action. 
USCIT Rule 23(b)(3)(D). Whether the court certifies a class, or not, pro- 
cedures will be devised to resolve discovery and recovery issues on a con- 
solidated basis. Ifa class is certified, even more claims could come forth. 
On the other hand, if the class is not certified more suits might be filed, 
but attorneys would likely file some claims jointly as they have to date. 
In any case, sums cannot be paid out without appropriate documenta- 
tion. The claims resolution process will be cumbersome, but manage- 
able, whether or not a class is certified. 

This piecemeal examination of USCIT Rule 23 does not provide a 
clear answer on the issue of certification. The issue is perhaps best 
resolved here on a broader-based consideration of Rule 23. Is utilization 
of Rule 23 to be favored simply because it is an avenue of relief for tax- 
payers who most likely cannot as a practical matter pursue separate 
court actions? The United States Claims Court (now United States 
Court of Federal Claims) has opined that there was, at least, an appear- 
ance problem in encouraging potential litigants to come forward with 
claims to be litigated before it. Saunooke v. United States, 8 Cl. Ct. 327, 
330 (1985) (citing Cooke v. United States, 1 Cl. Ct. 695, 698 (1983)). The 
Court of Claims (predecessor to the Federal Circuit) did not seem to 
share this view. See Quinault, 453. F.2d 1272 (certifying an opt-in class); 
Crone v. United States, 538 F.2d 875, 885 (Ct. Cl. 1976) (distinguishing 
Quinault in which claims were “so small that it is doubtful that they 
would be [otherwise] pursued”), modified on reh’g on other grounds, 
210 Ct. Cl. 748, 748 (1976). The Saunooke court, however, also rested its 
decision to deny class certification on the mandatory tax refund proce- 
dures in place. 8 Cl. Ct. at 330-31. This case is distinguishable on both 
grounds. First, the Claims Court (renamed the Court of Federal Claims) 
lacks equity jurisdiction and uses only opt in procedures. See Barbieri, 
15 Cl. Ct. at 749. Second, the court has found that there is no mandatory 
statutory refund procedure in place for administrative recovery of the 
taxes at issue here.® 

Thus, the question remains—should the court provide a less onerous 
procedure for persons who are not interested in pursuing their claims 
through whatever administrative procedures now exist or through indi- 


7 Pursuant to an order dated February 24, 1995, Carnival Cruise Lines, Inc. v. United States, Consol. Ct. No. 
93-10-00691, was reassigned from the three-judge panel to Judge Musgrave. 

8 In US. Shoe Corp., certain amici alleged that protest of a denied refund claim could lead to 28 U.S.C. § 1581(a) 
(1988 & Supp. V 1993) jurisdiction in this case. The court rejected this avenue. U.S. Shoe Corp., 907 F. Supp. at 421; see 
also id. at 422-23 (Musgrave, J., concurring). Apart from Customs’ inability to provide relief on the constitutional chal- 
lenge, Congress specified neither a mandatory administrative refund procedure nor any time limits for requesting a 
refund, for acting on the request or for protesting denial of such a request. Statutory constructions giving one party 
control over the deadline for filing suit are disfavored. See United States v. Commodities Export Co., 972 F.2d 1266, 1271 
(Fed. Cir. 1992) (self-imposed demand obligation did not toll statute of limitations), cert. denied, 113 S. Ct. 1256 (1993). 

The court notes that the government believes it has a protest procedure in place to protect these claims, wherein 
parties are required to protest the acceptance of tax payments. While the court did not find the procedure adequate as a 
route to jurisdiction in this court, it is available, at least temporarily, as a way to request relief from the government. 
Baxter’s counsel has indicated the “protests” are no longer being automatically denied, rather the government isnot 
taking action pending the outcome of the appeal. But see infra note 9 (discussion of statute of limitations). Non-manda- 
tory administrative procedures do not toll the statute of limitations. United States v. Ataka Am., Inc., 17 CIT 598, 605, 

‘826 F. Supp. 495, 501-02 (1993). 
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vidual litigation, the cost of which procedure will be borne by the taxpay- 
ers? Or should the court restrict itself to resolving the claims brought 
before it and leave to Congress, the elected representative institution, to 
decide whether to fund a new procedure? 

This is not a case involving a private wrongdoer where, despite the 
burden, there may be a reason to use Rule 23 to force disgorgement of 
ill-gotten sums in order to police behavior. This tax was exacted pur- 
suant to astatute. The tax as structured is unconstitutional, but anyone 
who wishes to recover the tax has the opportunity to seek its recovery in 
court through procedures established by Congress for that purpose. Due 
process was and is available, and is being used by numerous claimants. 

Furthermore, disgorgement of the tax through a class action may not 
be as easily accomplished as plaintiffs maintain. Plaintiffs believe notice 
problems might be lessened because of government records. There is an 
issue, however, as to just how complete the government’s records are 
and it is disputed that the government can easily produce a list of payers 
and the amounts of payment. Certainly the publicity about this action 
has been broad enough so that claimants know that relief is available if 
they take action. As indicated, whether certification occurs or not par- 
ties must gather documentation so that it may be presented it to the 
court. 

The only factor which points in favor of certification in this court is 
the proportionally heavier burden on the small claimant. Given that the 
other factors do not favor certification, in this circumstance Congress 
should decide whether to create a special procedure to refund small 
amounts to individuals who choose not to sue or cannot rely on uncer- 
tain administrative relief. Under the circumstances the court declines to 
use the class action device to exact expenditure by the United States for 
this purpose. For purposes of litigation, the test case procedure, already 
well along, is adequate. 

The court also considered whether it should certify an issues class 
under Rule 23(c)(4).!° See Central Wesleyan College v. W.R. Grace & Co., 
6 F.3d 177, 184 (4th Cir. 1993) (in asbestos litigation court conditionally 
certified eight common fact issues relating to defendant’s conduct 
under Fed. R. Civ. P 23(c)(4)). For this case, Rule 23(c)(4) does not pro- 
vide a superior method of adjudication. The common issues are not ones 
of fact. For adjudication of the legal issues affecting the federal defen- 


dant the test case procedure is adequate. The motions for class certifica- 
tion are denied. 


2 The publicity, however, has been confusing on the statute of limitations issue. Under the court’s view, jurisdiction 
lies under 28 U.S.C. § 1581(i), which bears a two-year limitations statute that is unrelated to any administrative claims 
that are pending. 28 U.S.C. § 2636(i) (1994); see also supra note 8. Because, inter alia, the court could not identify a 
“decision” within the meaning of 19 U.S.C. § 1514 (1988), 28 U.S.C. § 1581(a) jurisdiction, which depends on denial of a 
protest of a § 1514 decision, was not found. U.S. Shoe Corp., 907 F. Supp. at 420-21. This issue is pending appeal. Some 
parties have proceeded on both jurisdictional theories, that is, immediate right to sue upon payment under § 1581(i) 
and suit following mandatory administrative procedures under § 1581(a). 

10 USCIT Rule 23(c)(4) reads as follows: 


When appropriate (A) an action may be brought or maintained as a class action with respect to particular issues, or 
(B) aclass may be divided into subclasses and each subclass treated as a class, and the provisions of this rule shall 
then be construed and applied accordingly. 
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OPINION 
POGuE, Judge: Plaintiff Bowe-Passat (“Bowe”), a German manufac- 
turer of dry cleaning machinery, moves for judgment on the administra- 


tive record. See USCIT R. 56.2. Bowe asks the Court (1) to vacate both 
the final results of a United States Department of Commerce (“Com- 


merce”) administrative review! and a corresponding remand decision 
dated August 5, 1993, and (2) to remand this case to the agency for fur- 
ther action. The Court has jurisdiction pursuant to 28 U.S.C. § 1581(c) 


and section 516a(a)(2) of the Tariff Act of 1930, 19 U.S.C. §'1516a(a)(2) 
(1988). 


BACKGROUND 


Commerce’s administrative review” imposed an antidumping duty on 
Bowe’s dry cleaning machinery exported from Germany. See Dryclean- 
ing Machinery from Germany, 56 Fed. Reg. 66,838 (Dep’t Comm. Dec. 
26, 1991) (final results admin. review). After Commerce: published 
notice of its initiation of the administrative review,® Bowe submitted a 
compendium of documents (“compendium”) at a hearing held on Octo- 
ber 23, 1991. The compendium detailed certain expenses that Bowe 
wanted subtracted from Commerce’s calculation of the foreign market 
value of its dry cleaning machinery, either as “level of trade” or “circum- 
stances of sale” adjustments. In response, Commerce rejected the com- 
pendium as untimely; Commerce’s final determination rejected each of 
Béwe’s claimed expense adjustments to foreign market value. Dryclean- 
ing Machinery from Germany, 56 Fed. Reg. 66,838 (Dep’t Comm. Dec. 


1 Drycleaning Machinery from Germany, 56 Fed. Reg. 66,838 (Dep’t Comm. Dec. 26, 1991) (final results admin. 
review). 


2 Covering the period from November 1, 1989 through October 31, 1990. 


3 Drycleaning Machinery from Germany, 56 Fed. Reg. 38,112 (Dep’t Comm. Aug. 12, 1991) (prelim. results admin. 
review). 
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26, 1991) (final results admin. review). The final determination also 
addressed Béwe’s other objections: the use of constructed value rather 
than third country sales in calculating foreign market value, the inclu- 
sion of a discounted trade show machine in calculating United States 
price, and the failure to offset calculated positive dumping margins with 
negative margins. 56 Fed. Reg. at 66,839-66,840. 

In its subsequent action in the U.S. Court of International Trade, 
Béwe moved to include the compendium as part of the administrative 
record. The U.S. Court of International Trade (Musgrave, J.) so 
ordered,* and remanded the case to Commerce for redetermination 
based on the information contained in the compendium. Béwe-Passat v. 
United States, 17 CIT 335 (1993). 

Commerce issued its redetermination on August 5, 1993, and did not 
change its calculation of foreign market value. Remand at 3. Commerce 
reasoned that the information in the compendium did not fully satisfy 
Béwe’s burden of proof for the claimed circumstances of sale or level of 
trade adjustments. Remand at 4. Commerce stated that the information 
contained in the compendium, while providing adequate detail of 
expenses, did not adequately justify the claimed expenses. Remand at 7. 
Commerce, however, corrected certain ministerial errors which reduced 
the antidumping margin from .64 percent to .59 percent. Jd at 13. 

Both parties filed comments with the court on the remand determina- 
tion. In an order dated April 21, 1994 the Court of International Trade 
(Musgrave, J.) ordered the parties to submit all substantive claims and 
prayers for relief in the form of a single motion for judgment on the 
agency record. In its motion Bowe argues that “if Commerce had 
accepted almost any of the data in the compendium, or had corrected 
any of the other issues contained in Plaintiff's Complaint * * *, it is 
likely that the [.59 percent antidumping] margin would disappear, or at 
least drop below the de minimis level of .50 percent.”® 

Boéwe’s motion and Commerce’s response present four issues: 
(1) Whether Commerce properly refused to make circumstances of sale 
adjustments for certain expenses: advertising, headquarters sales, 
order entry and control, technical publications, traffic shipment, sales 
administration and management, and legal and finance; or level of trade 
adjustments to foreign market value for certain expenses: advertising, 
headquarters sales, order entry and control, traffic shipment, and legal 
and finance? (2) Whether Commerce properly utilized constructed 
value methodology, as opposed to third country sales, in calculating for- 
eign market value? (3) Whether Commerce properly included the sale of 
one of Béwe’s machines, imported for a trade show and subsequently 
sold at a reduced price, in calculating United States price? (4) Whether 
Commerce’s calculation of United States price properly assigned a less 


4«(Blased on and limited to the specific circumstances of this case, the Court finds that the Department of Com- 
merce enforced its regulations in an arbitrary and capricious way in refusing to accept the compendium of information 
that plaintiff tendered to support its expense claims.” Béwe-Passat v. United States, 17 CIT 335, 343 (1993). 

5 See generally 19 C.FR. § 353.6 (1989). The antidumping duty order that gave rise to the periodic review in this case 


has subsequently been revoked. Dry Cleaning Machinery from Germany, 60 Fed. Reg. 65635 (Dep’t Comm. Dec. 20, 
1995) (revocation antidumping finding). 
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than fair value amount of zero to United States sales of subject mer- 
chandise which were at or above fair value? 


DISCUSSION 


In reviewing Commerce’s final antidumping determinations, the 
Court of International Trade decides whether they are supported by 
substantial evidence and in accordance with law. Section 
516a(b)(1)(B)(i) of the Tariff Act of 1930, 19 U.S.C. § 1516a(b)(1)(B)(i) 
(1994). Substantial evidence is “such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” Consolidated 
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Universal Camera Corp. 
v. NLRB, 340 U.S. 474, 477 (1951); Matsushita Elec. Indus. Co., Ltd. v. 
U.S., 750 F.2d 927, 933 (Fed. Cir. 1984). “(T]he possibility of drawing two 
inconsistent conclusions from the evidence does not prevent an admin- 
istrative agency’s finding from being supported by substantial evi- 
dence.” Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 619-20 
(1966). 

When Commerce’s interpretation of the antidumping statute is chal- 
lenged, this court applies the two step analysis set forth in Chevron, 
U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 
842-43 (1984): Using the traditional tools of statutory construction the 
court ascertains whether congressional intent on the disputed issue is 
clear, and, if clear, the court applies the statute in the manner Congress 
intended, regardless of the agency’s position.® If the statute is ambigu- 
ous, the court, rather than interpreting the statute anew and rendering 
its own interpretation, must defer to an administrative agency’s “per- 
missible construction of the statute,”’ whether that construction mani- 
fests itself in the application of the statute, see, e.g., Daewoo Electronics 
Co., Ltd. v. International Union of Electronic Elec., Technical, Salaried 
and Mach. Workers, 6 F.3d 1511, 1516 (Fed. Cir. 1993), cert. denied, 114 
S.Ct. 2672 (1994), or in the promulgation of a regulation, see, e.g., Smith 
Corona Group v. United States, 1 Fed. Cir. (T) 130, 186, 713 F2d 1568, 
1575 (1983), cert. denied, 465 U.S. 102 (1984). 


1. Adjustments to Foreign Market Value: 


Foreign market value® and United States price? determine whether 
dumping exists and ultimately, the amount of the antidumping duty. !° 
Commerce adjusts its foreign market value and United States price cal- 


6 Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984) (“First, always, is the 
question whether Congress has directly spoken to the precise question at issue. If the intent of Congress is clear, that is 
the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of 
Congress.”). 

7 Id. at 843 (“If, * * *, the court determines Congress has not directly addressed the precise question at issue, the 
court does not simply impose its own construction on the statute, as would be necessary in the absence of an adminis- 
trative interpretation. Rather, if the statute is silent or ambiguous with respect to the specific issue, the question for the 
court is whether the agency’s answer is based on a permissible construction of the statute.”). 

819 US.C. § 1677b (1988). The terminology has since changed under the current statute: “Normal value” has 
replaced the term “foreign market value.” See 19 U.S.C. § 1677b (1994). 


919 U.S.C. § 1677a (1988). The terminology has since changed under the current statute: “Export price and 
constructed export price” have replaced the term “United States price.” See 19 U.S.C. § 1677a (1994). 


10 The antidumping duty assessed is “equal to the amount by which the foreign market value of the merchandise 
exceeds the United States price of the merchandise, * * *” 19 U.S.C. § 1673e(a)(1) (1988). 
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culations to account for factors unrelated to dumping that might distort 
the dumping margin. At issue in this case are level of trade!! and circum- 
stances of sale!? adjustments to foreign market value. 


A. Level of Trade Adjustments to Foreign Market Value: 


The statute in effect for the review period did not specifically provide 
for adjustments for differences in levels of trade.!? Commerce, however, 
promulgated a regulation stating that price comparisons normally will 
be made at the same level of trade, and granting the Secretary the 
authority to adjust for differences affecting price comparability between 
the U.S. and foreign markets. Section 353.58 (1989) of the regulations 
stated: 


The Secretary normally will calculate foreign market value and 
United States price based on sales at the same commercial level of 
trade. If sales at the same commercial level of trade are insufficient 
in number to permit an adequate comparison, the Secretary will 
calculate foreign market value based on sales of such or similar 
merchandise at the most comparable commercial level of trade as 
sales of the merchandise and make appropriate adjustments for dif- 
ferences affecting price comparability. 


19 C.ER. § 353.58 (1989). 

Bowe claims entitlement to level of trade adjustments because its U.S. 
sales were made to distributors at substantial discounts when compared 
with its home market sales to end users. Bowe alleges that the various 
functions which a distributor performs account for the difference in 
price. Specifically, Bowe claims Commerce should have made level of 
trade adjustments for the following selling costs: advertising, headquar- 
ters sales, order entry and control,'* traffic shipment, and legal and 
finance. For the review period in question, Commerce “allowed bad debt 
and indirect sales office expenses as level of trade adjustments.” Dry- 
cleaning Machinery From Germany, 56 Fed. Reg. 38,112, 38,113 (Dep’t 
Comm. Aug. 12 1991) (prelim. results admin. review). Commerce disal- 
lowed Béwe’s other level of trade claims because Commerce did not 


1119 CER. § 353.58 (1989). 
1219 US.C. § 1677b(a)(4)(B) (1988); 19 C.ER. § 353.56 (1989). 


13 The statute has been amended and now provides for a level of trade adjustment. 19 U.S.C. § 1677b(7)(A) (1994): 
Level of trade 
The price described in paragraph (1)(B) shall also be increased or decreased to make due allowance for any differ- 
ence (or lack thereof) between the export price or constructed export price and the price described in —_ 
(1)(B) (other than a difference for which allowance is otherwise made under this section) that is shown to be wholly 
or partly due to a difference in level of trade between the export price or constructed export price and normal value, 
if the difference in level of trade— 
(i) involves the performance of different selling activities; and 
(ii) is demonstrated to affect price comparability, based on a pattern of consistent price differences between 
sales at different levels of trade in the country in which normal value is determined. 
In a case described in the preceding sentence, the amount of the adjustment shall be based on the price differences 
between the two levels of trade in the country in which normal value is determined. 

14 Order entry and control is a translation of the German name given to the department in the home market which 
handles and processes customer orders. Béwe explained in its questionnaire response that the processing of orders in 
the home market is more complicated than in the case of export orders and therefore involves a greater burden on its 
office workers. Béwe’s pendium data indicated that its order entry and control employees devoted a much larger 
portion of their activities to sales in the home market than to sales in the United States. 
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believe them to be a measure of level of trade differences in this case. Id. 
On remand, Commerce rejected the claimed adjustments, stating: 


In this instance, Bowe sells at the distributor level of trade in the 
United States and at the end-user level of trade in the home market, 
but has no distributor level in the home market. Bowe has not pro- 
vided an adequate explanation as to why the claimed expenses 
would not be incurred if it did sell to distributors in the home mar- 


ket. Rather, they merely attempt to quantify the alleged differences 
between level of trade. 


Remand at 5 (emphasis added). Commerce also denied the adjustments 
because Béwe relied on estimations in calculating the claimed adjust- 
ments. 

The Court turns first to the type of proof Commerce requires of Bowe. 
Béwe submitted data in its compendium which indicated that the differ- 
ences in prices between the two markets was due in part to different lev- 
els of trade. Commerce found the data insufficient to provide a basis for 
the claimed adjustments because Bowe did not submit data for its own 
sales to distributors in the home market.!5 To require Béwe to submit 
data for sales to distributors in the home market, however, is to preclude 
Bowe from ever obtaining a level of trade adjustment because it does not 
sell to any distributors in the home market. Consequently, such a 
requirement renders Bowe powerless to produce evidence to satisfy the 
burden of proof that Commerce has laid down for these adjustments in 
this case. This requirement is not in the regulation; nor does Commerce 
provide a reasoned basis for it. See NEC Home Elecs. v. United States, 54 
F.3d 736, 745 (1995) (holding that burden imposed to prove a level of 
trade adjustment was unreasonable because party could, under no prac- 
tical circumstances, meet the burden); American Permac, Inc. v. United 
States, 12 CIT 1134 (1988). Moreover, if such a burden had been applied 
uniformly in this case, Commerce would not have made level of trade 
adjustments for bad debt expense and indirect sales office expenses, 
Drycleaning Machinery From Germany, 56 Fed. Reg. 38,112, 38,113 
(Dep’t Comm. Aug. 12 1991) (prelim. results admin. review); presum- 
ably, no level of trade adjustment would have been made at all. Com- 

-merce offers no rationale for this inconsistency. 

Reviewing a prior administrative determination involving the anti- 
dumping order in this case, the Court of International Trade discussed 
the appropriateness of level of trade adjustments for a foreign manufac- 
turer (Bowe) that sells only to end-users in the home market and only to 
distributors in the U.S. market. American Permac, Inc. v. United States, 
12 CIT 1134 (1988). In Permac, Bowe submitted detailed data in support 
of its claimed level of trade adjustments. Commerce rejected the claims 
on the ground that they were not adequately quantified. Commerce 
explained its rejection of a level of trade adjustment despite the detailed 


15 Such submissions would establish the price comparability at the two levels of trade and obviate reliance on Béwe's 
estimations. 
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cost data provided by Bowe measuring its distribution-related expenses 
stating: 


Commerce has consistently rejected comparisons between cost of 
sales in the U.S. market and cost of sales in the home market as sup- 
port for claimed adjustments for differences in levels of trade 
because they do not demonstrate that the differences in selling 
costs are due only to different levels of trade. The differences 
between the costs in the U.S. market and the costs in the home mar- 
ket are too disparate to attribute the differences in selling costs only 
to levels of trade. Thus, a level of trade adjustment can be measured 
accurately only when sales occur in the home market at two sepa- 
rate levels of trade. Only in that situation * * * the number of vari- 
ables that could affect selling price are reasonably minimized and 
the cost differences attributable to level of trade adequately iso- 
lated. 


American Permac, 12 CIT 1134, 1137. The defendant asserted that 
plaintiffs had failed to meet their burden of proof to establish an entitle- 
ment to a level of trade adjustment. Jd. The Court held that the defen- 
dant’s reasons for denying the level of trade adjustments were 
“unsupported by substantial evidence on the record, not reasonable, 
and not in accordance with the law.” Id. The court stated: 


The Court can find nothing in the language of either the statute 
or the regulations that would require plaintiffs to trace precisely 


and conclusively the exact level of impact the difference in the levels 
of trade might have on their home market prices. To the contrary, 
19 U.S.C. Sec. 1677b(a)(1) contains an economic presumption that 
certain major differences in commercial terms are bound to distort 
the price comparison. The implementing regulation, Sec. 19 C.FR. 
353.58, therefore, properly requires that the price comparison be 
made “at the same commercial level of trade,” and that adjustments 
be made if the comparison is not made at the same levels of trade. 


* * * Xf x 2 


The Court does not find the burden of proof imposed on plaintiffs 
in this case to be reasonable. The ITA’s requirement that plaintiffs 
provide the actual price information with regard to home market 
sales to distributors, which the ITA knew did not exist, is clearly 
unreasonable, where the very absence of those sales is the legal pre- 
requisite for the level of trade adjustment. The estimation of this 
adjustment is implicitly required by law, which prescribes this 
adjustment precisely because no actual sales at a distributors’ level 
of trade existed in Germany. The burden of proof imposed by the 
ITA in this case, and the ITA’s refusal to use any data other than 
actual, but nonexisting, wholesales prices traps plaintiffs in a 
vicious circle and is beyond any standard of reasonableness. 


American Permac, 12 CIT 1134, 1138, 703 FSupp. 97, 101. 

As in Permac, Commerce’s reasons for denying the claimed level of 
trade adjustments in the present case effectively preclude Bowe from 
obtaining a level of trade adjustment. 
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Second, the Court turns to Commerce’s response to the evidence in 
the record. Commerce denied the adjustment for advertising expense 
because the data Bowe submitted “merely attempted to quantify the 
alleged differences between level of trade.” Remand at 7. For order 
entry and control expenses, Commerce disallowed the adjustment 
because “it [was] unclear whether Bowe would have incurred most or all 
of these expenses if it had sold through distributors instead of directly to 
end-users in the home market * * *. Bowe merely estimate[d] [a certain] 
percent of the expenses as an appropriate reduction.” Remand at 8. 

The Court has searched the record to ascertain why the estimations 
provided by Bowe are unacceptable. The Court can find no record evi- 
dence and Commerce has advanced no reason why the estimations pro- 
vided by Bowe are suspect. The Court accordingly must remand the case 
to Commerce for reconsideration of the disallowance of the level of trade 
adjustments for advertising and order entry and control; these deter- 
minations are unsupported by substantial evidence on the record. 

Commerce’s suspicion about the nature of Bowe’s other claimed level 
of trade adjustments for headquarters sales department, traffic ship- 
ment, and legal and finance may be well-founded. In the absence of 
record evidence supporting Commerce’s reasons for denial, however, 
the Court must remand the case with instructions to substantiate the 
denial of these adjustments on the basis of record evidence. 


B. Circumstances of Sale Adjustments to Foreign Market Value: 


The antidumping statute permits Commerce to make allowances for 
differences in the circumstances of sale when it is established to Com- 
merce’s satisfaction that the amount of any price differential between 
the foreign and United States markets is wholly or partly due to differ- 
ences in the circumstances of sale. 19 U.S.C. § 1677b(a)(4)(B) (1988);16 
19 C.FR. 353.56 (1989).!7 “The statute does not expressly limit the exer- 
cise of the Secretary’s authority to determine adjustments, nor does it 
include precise standards or guidelines to govern the exercise of that 
authority. Additionally, the statute does not define the term “circum- 
stance of sale” nor does it prescribe any method for determining allow- 


16 The statute provides: “In determining foreign market value, if it is established to the satisfaction of the adminis- 
tering authority that the amount of any difference between the United States price: and the foreign market value * * * is 
wholly or partly due to—* * * (B) other differences in circumstances of sale; * * * then due allowance shall be made 
therefor.” 19 U.S.C. § 1677b(a)(4)(B) (1988) (emphasis added). 


1719 CER. § 353.56 states in pertinent part: 


(a) In general. (1) In calculating foreign market value, the Secretary will make a reasonable allowance for a bona 
fide difference in the circumstances of the sales compared if the Secretary is satisfied that the amount of any price 
differential is wholly or partly due to such difference. In general, the Secretary will limit allowances to those cir- 
cumstances which bear a direct relationship to the sales compared. 

(2) Differences in circumstances of sale for which the Secretary will make reasonable allowances normally are 
those involving differences in commissions, credit terms, guarantees, warranties, technical assistance, and servic- 
ing. The Secretary also will make reasonable allowances for differences in selling costs (such as advertising) 
incurred by the producer or reseller but normally only to the extent that such costs are assumed by the producer or 
reseller on behalf of the purchaser from that producer or reseller. 

(b) Special Rule * * * 

(2) Incomparisons with exporter’s sales price, the Secretary will make a reasonable deduction from foreign mar- 
ket value for all expenses, other than those described in paragraph (a)(1) or (a)(2), incurred in selling such or simi- 
lar merchandise. Up to the amount of the expenses, other than those described in paragraph (a)(1) or (a)(2), 
incurred in selling aed merchandise. 


19 C. FR. § 353.56 (1989). 
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ances. Congress has deferred to the Secretary’s expertise in this 
matter.” Smith-Corona, 1 Fed. Cir. (T) at 137; see also Zenith Elecs. 
Corp. v United States, 77 F.3d 426, 431 (1996). Commerce has limited the 
allowance to those circumstances of sale that bear a direct relationship 
to the sales compared. 19 C.ER. § 353.56 (a) (1989).!8 

The regulation states that Commerce will make allowances for selling 
costs “normally only to the extent that such costs are assumed by the 
producer or reseller on behalf of the purchaser from that producer or 
reseller.” 19 C.FR. § 353.56(a)(2) (1989) (emphasis added). For 
instance, if an exporter sells to distributors who then sell to end users, 
that exporter may properly claim an adjustment for the selling costs 
directed at the end users (or customers of the distributors). Commerce 
distinguishes between selling costs that are aimed at inducing the sale of 
a specific product, resulting in expenses directly related to that sale, and 
selling costs that are not aimed at inducing the sale of a specific product. 
The limitation for selling costs designed to insure that the costs are 
sales-related evolved to curb the abusive practice of parties attempting 
to convert every expense, whether direct or not, into a circumstances of 
sale adjustment to foreign market value. See Zenith, 77 F.3d 426, 432.19 
By requiring parties to establish that selling costs arose as part of a 
transaction and that were incurred to induce that transaction, Com- 
merce created a methodology for insuring that the claimed selling costs 
were direct expenses traceable to specified sales. Id. The Court recog- 
nizes that the practice necessarily reduced the likelihood that Com- 
merce would make adjustments based on dubious claims of direct selling 
costs. 

Bowe claimed entitlement to circumstances of sale adjustments 
because its sales to distributors in the U.S. were made at substantial dis- 
counts when compared with its sales to end users in the home market. 
Boéwe alleges that the various functions which a distributor performs 
account for the difference in price. For these reasons the claimed cir- 
cumstances of sale adjustments for certain selling costs”° are largely 
duplicative of the claimed level of trade adjustments.?! 

Bowe advanced claims for advertising, headquarters sales, order 
entry and control, technical publications, traffic shipment, sales admin- 
istration and management, and legal and finance expenses. Salaries 


18 “Direct expenses are ‘expenses which vary with the quantity sold,’ while indirect expenses ‘are those that do not 
vary with the quantity sold.’ Zenith, 77 F.3d 426, 431, quoting Koyo Seiko v. United States, 36 F.3d 1565, 1569 n.4 (Fed. 
Cir 1994). 


19 «iT }he purpose underlying the Treasury Department’s 1960 revision of the antidumping regulation is telling. By 
limiting adjustments to direct expenses, the government was attempting to curb abuses of the circumstances of sale 
provision enacted just two years earlier. ‘Foreign producers had claimed indirect expense deductions under the rubric 
of differences in circumstances of sale to the point where price disparity routinely disappeared.’ Examples of such 
abuses include foreign producers ‘claiming deductions for salesmen’s salaries, * * * and for any other portions of their 
general expenses—salaries, * * * and so forth—which could be considered part of the sales, as distinguished from the 
production effort.” Zenith, 77 F.3d 426, 432 (quoting Consumer Prods. Div., SCM Corp. v. Silver Reed Am., Inc., 753 
F.2d 1033, 1038 (Fed.Cir. 1985). 


20 Advertising, headquarters sales, order entry and control, technical publications, traffic shipment, sales adminis- 
tration and management, and legal and finance. 


21 Bowe does not claim level of trade adjustments for technical publications or sales administration and manage- 
ment costs. 
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constituted a significant part of these costs. Bowe attempted to establish 
the requisite directness between the sales and salaries by parsing its 
employees’ hours into tasks performed in the home and foreign mar- 
kets. For instance, the compendium data indicated that a large portion 
of the activities of employees in the order entry and control department 
was spent on orders in the home market which accounts for a compara- 
tively smaller portion of Béwe’s sales. Similar data was submitted for 
the headquarters sales and traffic shipment departments. Commerce 
was not satisfied that the salary expenses led directly to specified sales. 
Commerce concluded that these expenses were overhead expenses 
expenses that would have been incurred regardless of whether a specific 
sale was made (or alternatively, expenses that did not arise because of 
specific sales of the product). As overhead, Commerce treated the selling 
costs as indirect expenses and allowed an adjustment for the claimed 
categories of expenses to the extent that they did not exceed indirect sel- 
ling expenses for exporter’s sales price transactions. See 19 C.ER. 
§ 353.56(b)(2) (1989). Based on the regulation, Commerce denied the 
requested adjustments because Béwe did not incur the selling costs on 
behalf of its purchasers.22 Remand at 4-5. Commerce denied Béwe’s 
claim for advertising expense for the same reason. Remand at 6. The 
record evidence supports these conclusions leading the Court to con- 
clude that Commerce’s rejection of Bowe’s claimed circumstance of sale 
adjustment was consistent with the regulation and therefore appropri- 
ate. See Zenith, 77 F.3d 426, 432 (1996). 

Béwe also submitted data claiming that expenses incurred for traffic 
shipment, sales administration and management, and legal and finance 
should be treated as direct expenses. Bowe has acknowledged that Com- 
merce’s practice is to treat such expenditures as indirect but neverthe- 
less requests the Court to require Commerce to change its practice in 
this case. The Court believes that Commerce’s application of the statute 
and regulation to these types of expenditures is reasonable. The record 
supports Commerce’s conclusion that these expenditures were of a gen- 
eral nature and not linked to specific sales. 


2. Commerce’s Use of Constructed Value Methodology: 


Bowe challenges Commerce’s utilization of constructed value instead 
of third country sales in calculating foreign market value for the P200 
model dry cleaning machine.2* The P200 machine is not sold in the 
home market because the machine does not meet German environmen- 
tal standards. Other Béwe dry cleaning models are sold in the home 
market. 


22 Bowe cannot produce the requisite proof for a circumstances of sale adjustment for selling costs because it has no 
home market sales to distributors the same reason it could not obtain a level of trade adjustment. The Court has upheld 
Commerce’s rejection of the claimed circumstances of sale because it was appropriate under the clear language of the 
regulation, which regulation was supported by a historically developed rationale and which regulation Commerce has 
applied with consistency. Commerce’s rejection of the level of trade adjustments, however, was apparently inconsis- 
tent, and was not based on clear regulatory language or a well-developed rationale. 


23 In calculating foreign market value Commerce used home market price for the P536 model and constructed value 
for the P200 model. 
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The statute in effect at the time of the review specifies that foreign 
market value shall be the price of such or similar merchandise sold in 
the home market unless the quantity sold in the home market is so small 
as to form an inadequate basis for comparison. 19 U.S.C. § 1677b(a) 
(1988).24 To determine whether the quantity of such or similar mer- 
chandise sold for home consumption is so small as to be inadequate, 
Commerce conducts a “viability” test of home market sales.”° If the 
home market is viable, Commerce then attempts to find a comparable 
home market model against which to “match” each U.S. model sold. In 
the absence of a comparable home market model, Commerce calculates 
foreign market value based on constructed value, in accordance with 19 
US.C. § 1677b(a)(2) (1988).26 When the home market sales are inade- 
quate and therefore not viable, Commerce normally will use third coun- 
try sales pursuant to a regulatory preference. 19 C.FR. § 353.48; see 
Certain Cut Flowers from Costa Rica, 52 Fed. Reg. 6852 (1987) (final 
admin. review). 

For situations in which the home market for such or similar merchan- 
dise is determined to be viable, but there are no home market sales of a 
particular model, Commerce uses constructed value to determine for- 
eign market value, a methodology it has used where third country sales 
are present. See, e.g., Certain Small Business Telephone Systems and 
Subassemblies Thereof From Japan (“SBTs from Japan”), 57 Fed. Reg. 
4949, 4949-4950 (1992) (final admin. review). 

On the basis of the information that Bowe provided, Commerce con- 
cluded that the German market was viable for the P200 dry cleaning 
machine. Final Results, 56 Fed. Reg. at 66,839; Preliminary Results, 56 
Fed. Reg. at 38,113. Similar merchandise was sold in sufficient quanti- 
ties to satisfy the viability test. Commerce subsequently determined, 
however, that there were no home market sales of the P200 model. Final 
Results, 56 Fed. Reg. at 66,839. 

The statute is clear that Commerce may use constructed value when 
(1) sales of such or similar merchandise in the home market are ade- 
quate and (2) the foreign market value cannot be determined using 
home market sales (because, e.g., there are no home market sales of the 
precise merchandise in question). Here, both conditions were met, and 


24 Section 1677b(a)(1) (1988), provided in pertinent part, that foreign market value: 
shall be the price * * * (A) at which such or similar merchandise is sold * * * in the principal markets of the country 
from which exported in the usual commercial quantities and in the ordinary course of trade for home consumption, 
or (B) if * * * the quantity sold for home consumption is so small in relation to the quantity sold * * * to countries 
other than the United States as to form an inadequate basis for comparison. 

25 Usually, the home market is deemed “not viable” when home market sales are less than five percent of sales to 
countries other than the United States. See 19 C.FR. § 353.48 (a) (1989). Section 773(a)(1)(C) of the Uruguay Round 
Agreement Amendments to the United States Antidumping laws changed the viability test to provide that the home 
market will, in general, not be considered “viable” if the quantity of sales by the exporter in the home market is less 
than five percent of the quantity of sales by the exporter to the U.S. Market. 19 U.S.C. § 1677b(a)(1)(C) (1994) (empha- 
sis added). 

26 Section 1677b(a)(2) (1988) provides: 


(2) Use of Constructed Value. If the administering authority determines that the foreign market value of imported 
merchandise cannot be determined under paregearh (1) (A)[home market sales], then notwithstanding para- 
graph(1)(B)|third country sales], the foreign market value of the merchandise may be the constructed value of that 
merchandise, as determined under subsection (e) of this section [factors considered in determining CV]. 

19 U.S.C. § 1677b(a)(2) (1988). 
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Commerce’s use of constructed value for the P200 machine was there- 
fore appropriate. 


3. Inclusion of Trade Show P200 in Calculation of United States Price: 


For the administrative review in issue, Commerce’s calculation of 
United States price included the sale of a Model P200 machine that was 
imported for a trade show and subsequently sold at a discount.?’ Plain- 
tiff challenges the inclusion of this machine in United States price and 
argues that it should have been excluded entirely from the calculation as 
unrepresentative and outside the ordinary course of trade, or in the 
alternative, that it warranted a circumstances of sale adjustment to 
reflect the particular events surrounding the sale. 

The statute defining foreign market value for the review period in 
question provides that only those sales “made in the ordinary course of 
trade” are included in the calculation. 19 U.S.C. § 1677b(a)(1)(A) (1988). 
Commerce is therefore required to exclude sales not made in the ordi- 
nary course of trade from its calculation of foreign market value. There 
is no parallel “ordinary course of trade” provision for the United States 
price component of the antidumping equation. See 19 U.S.C. § 1677a 
(1988). The statute and the underlying regulations are silent about 
excluding sales from United States price that are not made in the ordi- 
nary course of trade. Id.; 19 C.FR. § 353.41 (1990) 

In IPSCO. Inc. v. United States, 12 CIT 384 (1988), the court inter- 
preted the provision for United States price after considering the provi- 
sion for foreign market value and concluded that the administering 
authority is not required to exclude sales made outside the ordinary 
course of trade from United States price. The court stated: 


Both the statute and the ITA’s regulations contain a detailed meth- 
odology for calculating foreign market value and United States 
price. Congress has provided for numerous adjustments, allow- 
ances and exclusions on each side of the fair value equation in order 
to insure the fairest possible comparison between markets. In light 
of this detailed framework, the court may assume that if Congress 
intended to require the administering authority to exclude all sales 
made outside “the ordinary course of trade” from its determination 
of United States price it could have provided for such an exclusion 
in the definition of United States price, as it has in the definition of 
foreign market value. It has not done so. 


Id. at 394. See also Floral Trade Council v. United States, 15 CIT 497, 
508 n.18 (1991) (“As the court has made quite clear, regular exclusion of 
sales not in the ordinary course of trade only occurs on the home-market 
side of the price comparison.” The court further stated in a footnote that 
“United States sales both in and out of the ordinary course of trade are 
included in the USP calculations.”). This Court agrees that Commerce’s 
interpretation of the United States price provision of the antidumping 


27 The record supports the contention of the defendants that the trade show machine was sold at a reduced price 


because of the wear and tear it underwent in being used as a floor model, and in being shipped to and from the trade 
show. 
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statute to include all United States sales whether in or out of the ordi- 
nary course of trade is a permissible construction of the statute. Accord- 
ingly, Commerce’s inclusion of Béwe’s trade show machine in 
calculating United States price was appropriate. 

The resolution of this issue does not require the court to express an 
opinion as to whether Commerce has discretion to exclude certain non- 
representative sales from United States price. See IPSCO, 12 CIT 384, 
395-9628 and cf. American Permac, Inc., v. United States, 16 CIT 41 
(1992).29 This Court reserves judgment on whether Commerce has 
discretion under the statute to exclude nonrepresentative sales from 
United States price and what the contours of that discretion should be. 
That issue will arise when Commerce’s decision to exclude a nonrepre- 
sentative sale is challenged before the court and the court is called upon 
to decide whether such an application of the statute constitutes a per- 
missible construction. Resolution of this case only requires that Com- 
merce’s decision to include all sales made on the United States price side 
of the antidumping equation is a permissible construction of the anti- 
dumping statute. The Court believes that it is. 

The Court will not, as Bowe alternatively requests, direct Commerce 
to make a circumstances of sale adjustment to account for the discount 
surrounding the sale. As noted above, the decision to grant a circum- 
stances of sale adjustment for a particular expense rests in the sound 
discretion of Commerce. Moreover, the adjustment claimed is unlike 


those which Commerce grants pursuant to the regulation. 19 C.FR. 
§ 353.56. The court cannot direct Commerce to make this unusual cir- 
cumstance of sale adjustment without disturbing the discretion Com- 


28 In IPSCO, the court recognized that Commerce had excluded some U.S. sales from its calculation of United States 
price in the past. The Court ordered Commerce to explain its litigation posture in JPSCO, i.e., that no statutory or 
regulatory authority exists for excluding sales outside the ordinary course of trade in calculating United States price, 
when the department had in the past excluded such sales, JPSCO, 12 CIT at 395-96. In its remand determination, Com- 
merce explained its policy as follows: 


The Department’s determination to include IPSCO’s US. sales of experimental pipe not sold in the ordinary 
course of trade was based upon the fact that exclusion of such merchandise is not required in the definition of 
United States price at section 772 of the Tariff Act of 1930. The Department will, on occasion, exclude certain U.S. 
sales in its less than fair value calculations where those sales will not have a significant effect on the margin or 
where the sales are not representative of the respondent’s selling practices in the U.S. market * 

In an LTFV investigation, the Department's objective is to set an antidumping duty deposit rate that most accu- 
rately reflects the duties that will be imposed on entries which are liable for duties * * *. In order to determine 
whether those entries are likely being dumped (and by what amount) the Department looks at sales during the 
period of investigation, usually a six-month period, beginning five months before petitions are filed. 

The sales during this period of investigation will typically be representative of the foreign seller’s behavior. 
Thus, they usually provide the best estimate of the dumping that is occurring after liquidation is suspended. 
Where certain sales during that six-month period would not be representative of the sel Hoes s behavior, or where 
those sales are so small that they would have an insignificant effect on the margin, the Department may decide not 
to include those sales in calculating the dumping margin. 


& * * 


Remand Determination in IPSCO, Inc., et al, v. United States. 


29 The court in American Permac stated “that while U.S. sales outside the ordinary course of trade ordinarily should 
be included (this may be the very cause of injury), a methodology is to be applied which accounts for sales which are 
unrepresentative and which do not lead to a fair price comparison.” American Permac, 16 CIT at 42. The court further 
stated that the determinative factor on the U.S. sales side of the equation is not whether sales are in or out of the ordi- 
nary course of trade. “Fairness, distortion, representativeness are the issues to be examined. The goal is to include the 
sales but to utilize whatever methodology is needed to ensure a fair comparison.” Id. at 44. The court concluded that 
the question of “[w]hether total exclusion of certain U.S. sales is among the methodologies ITA has discretion to utilize 
at the periodic review phase need not be resolved here, but the court seriously doubts Congress intended to compel 
distortions if exclusion of a few sales would remedy the problem.” Jd. Prior to this discussion the court had concluded 
that plaintiff's claim for exclusion was not timely raised before the agency. Therefore, its consideration of the exclud- 
ability of nonrepresentative sales from United States price was dicta. 
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merce exercises in administering this portion of the statute. See 
Smith-Corona, 1 Fed. Cir. (T) 130, 137. 


4. Assigning a Zero Margin to Sales at or Above Fair Value: 


In setting dumping margins, Commerce first calculates the average 
foreign market value of a sample of sales that occur during the period of 
investigation. Commerce then compares the United States price of each 
entry during this period with the average foreign market value, a prac- 
tice which has been upheld by the Federal Circuit. Koyo Seiko Co., LTD 
v. United States, 20 F.3d 1150 (1994). Transactions with lower U.S. 
prices are considered dumped, with the difference between the U.S. 
price and the average foreign market value being the margin of dumping 
for that entry. Commerce assigns a zero margin to entries having a 
higher U.S. price than the average foreign market value (as opposed to 
assigning a negative margin). The Court of International Trade has 
upheld this practice. Serampore Industries Put, Ltd v. U.S. Dept. of Com- 
merce, Int’l. Trade Admin., 11 CIT 866 (1987). Commerce calculates the 
dumping margin by dividing the combined unit margins of the dumped 
sales by the value of dumped and nondumped US. sales. 

This methodology introduces a statistical bias in the calculation of 
dumping margins. By zeroing negative margins Commerce will find 
that some dumping occurred if any U.S. sales were made below the aver- 
age foreign market value. “This will be true even if the vast majority of 
sales made by the subject foreign producers in the United States were at 
prices higher than the average foreign market value.” RONALD A. Cass & 
STEPHEN J. NARKIN, Antidumping and Countervailing Duty Law: The 
United States and the GATT, in DOWN IN THE Dumps 200, 205 (Boltuck & 
Litan eds. 1991). In this case, “Commerce calculated a dumping margin 
where 92 percent of Bowe’s U.S. sales were made at or above fair market 
value. Of those U.S. sales that were compared to home market sales (as 
opposed to those compared to constructed value sales), 99.4 percent 
were made at or above fair market value. Nevertheless, Commerce, 
adhering to its intrinsically unfair practice of disregarding negative 
margins, was able to arrive at a “positive” weighted-average margin 
above the de minimis level.” Plaintiff's Brief at 25. 

Several commentator’s have noted the statistical bias built into Com- 
merce’s methodology of zeroing positive margins. See, e.g., TRACY 
Murray, The Administration of the Antidumping Duty Law by the 
Department of Commerce, in DOWN IN THE DUMPS, supra at 37 (1991) 
(“* * * ifthe estimated margin of dumping is small, the bias could be sev- 
eral times the magnitude of the true margin of dumping; in such cases it 
is more likely that no dumping exists.”); RICHARD BOLTUCK, JOSEPH F. 
FRANCOIS, AND SETH KAPLAN, The Economic Implications of the Adminis- 
tration of the U.S. Unfair Trade Laws, in DOWN IN THE DUMPS, supra at 
155; RONALD A. Cass & STEPHEN J. NARKIN, Antidumping and Counter- 
vailing Duty Law: The United States and the GATT, in DOWN IN THE 
Dumps, supra at 205; MICHAEL S. KNOLL, United States Antidumping 
Law: The Case for Reconsideration, 22 TEx. INTL LJ. 265, 278-381 
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(1985). In responding to these observations, another commentator has 
written: 


One of the criticisms that has been voiced concerns the treatment 
of U.S. sales above fair value. The complaint is basically that a for- 
eign company is not given any credit for nondumped U.S. sales. 
Presumably, if one U.S. sale is 10 percent above and one is 10 per- 
cent below foreign market yalue, the sales should cancel themselves 
out. There should be no finding of dumping. Instead, according to 
the arguments presented here, the nondumped U.S. sale is ignored, 
and the exporter is found to be dumping on the basis of the single 
dumped sale. 

Technically, no one seems to have considered how nondumped 
U.S. sales are actually treated under long-established Commerce 
methodology. Nondumped sales are not simply disregarded, but are 
actually given some credit. That is, the value of the nondumped sale 
is included in the value of the dumped sales (the denominator) that 
will be divided into the combined unit margins of the dumped sales 
to determine the dumping margin. This inclusion of value has the 
effect of diluting the dumping margin, making the margin lower 
than it would otherwise be if, as implied by the discussants, these 
sales were totally disregarded and were not given any credit at all in 
the analysis. 


MICHAEL CourRSEY, Comment, in DOWN IN THE DUMPS, supra at 240-41. 
Additionally, as the court observed in Serampore, Commerce justifies 


use of this methodology on the ground that it is necessary to combat 
masked dumping. Serampore, 11 CIT 866, 874 (1987); see also MICHAEL 
COURSEY, supra at 240-41 (“* * * this methodology is designed to combat 
a practice known as spot dumping or rifle shooting, in which a foreign 
competitor gains U.S. customers not by dumping all at once, but by 
dumping to customers one or a few at a time.”) 

The statute is silent on the question of zeroing negative margins. 
Although Commerce’s practice of zeroing negative margins does not 
produce an absolute “apples to apples”®° comparison, the Court will not 
substitute its own judgment for Commerce’s reasonable application of 
the statute. The Court is aware of the statistical bias inherent in Com- 
merce’s methodology. The Court is not prepared, however, to invalidate 
that methodology because the practice combats masked dumping, an 
apparently legitimate goal consistent with the antidumping statute. 
Unless and until it becomes clear that such a practice is impermissible or 
unreasonable (because, e.g., Commerce erroneously placed too much 
significance on the phenomenon of masked dumping), the Court must 
defer to Commerce’s chosen methodology. See Daewoo Electronics Co., 
Ltd. v. International Union of Electronic Elec., Technical, Salaried and 
Mach. Workers, 6 F.3d 1511, 1516 (Fed.Cir. 1993). 


30 Smith-Corona Group v. United States, 1 Fed.Cir. (T) 130, 182-34 (1983), cert. denied, 465 U.S. 1022 (1984). 








U.S. COURT OF INTERNATIONAL TRADE 


CONCLUSION 


Accordingly, Commerce’s denial of the level of trade adjustments is 
remanded for proceedings in accord with this opinion. In all other 
respects the review determination is affirmed. 
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